Course Outline for Legal Aspects

I. Introduction

A. Course Overview

1. Website/Syllabus

2. Grading

3. Textbook

4. Attendance Policy 

B. Goals: Avoiding and Winning Litigation

1. Avoiding Litigation:

a) Doctor-Patient Rapport

b) Avoid Mistakes

c) Appropriate Response to Mistakes

C. Overview of the Litigation Process: Ten Steps to the Courthouse

1. The Notice Letter

2. The Original Petition

3. The Answer

4. Interrogatories

5. Attorney Conference

6. The Medical Records

7. The Plaintiff’s Deposition

8. The Physician’s Deposition

9. Miscellaneous Matters

10. The Courthouse

D. Litigation Crisis

1. Causes

2. McDonald’s Coffee Case

3. Brain Damage - $26 Million Verdict

4. Department of Justice Study (1995)

5. RAND Institute Study "Trends in Civil Jury Verdicts Since 1985" 

6. Statistics on New Case Filings

7. Malpractice Facts 

8. Examples of Malpractice Cases

9. Impact of Being Sued

a) Insurance

b) Monetary

c) Psychological

d) Withdrawal

e) Professional

f) Personal

g) Patient Phobia

II. Ethics

A. Reasons to Practice Ethically

1. Criminal Liability

a) Kickbacks

b) “Paid” Referrals

c) Waiver of Co-Payments / Deductibles

d) Cash Discounts

e) Miscoding

(1) Upcoding (pp. 85-90)

(2) Unbundling

f) False Time Claims

g) Criminal Liability

h) Unnecessary Services

i) Billing consultant

j) PI Practices - Bribery, Fictitious claims

k) Forging records to show medical necessity

l) Practice of veterinary medicine

2. Civil Liability

a) Qui Tam - False Claims Act

b) Sexual Misconduct

(1) Vague Rules

(2) Defenses ?

(a) The Patient Consented

(b) Termination of Doctor/Patient Relationship

(c) The Sexual Relationship Existed Before the Doctor/ Patient Relationship

(3) Boundaries

(a) Role

(b) Time

(c) Place And Space

(d) Gifts

(e) Clothing

(f) Family/friends

(g) Physician Self-disclosure

(h) Physical Contact

(i) Money

(j) Language

(4) Protection Strategies

(a) Have a parent present for exams of minors

(b) Have a Staff Member in the Room

(c) Don’t talk about it. Don’t joke about it. Don’t have pictures of it. Don’t do it. Don’t even think about it.

(d) Use a “safe touch protocol”™

(e) Office Procedures (p. 27)

(f) Avoid provocative behavior and banter

(g) Investigate and act upon employee complaints

(5) Harsh Consequences

(a) Discipline 

(b) Malpractice Risk

(c) Insurance exclusion

(d) Reputation

c) Fiduciary Duty

3. License Sanctions

a) Typical Prohibitions

(1) Fraud, deception, misrepresentations or bribery to obtain license

(2) Impersonation

(3) Conviction of certain crimes

(4) Substance Abuse

(5) False, deceptive or misleading advertising

(6) Willful breach of confidentiality

(7) Aiding another to practice without a license

(8) Discipline in another state

(9) Failure to cooperate with disciplinary authority

b) Unusual prohibitions

(1) Safe and sanitary conditions

(2) Trust Accounts

(3) Mandatory malpractice insurance

(4) Discrimination (including AIDS)

(5) Delinquent taxes, student loans, child support

(6) “Simple Malpractice”

c) Inter-professional Hazards

d) Records

(1) New Texas Rule

(2) Don’t charge exorbitantly to release records

(3) No doctor’s lien

e) Marketing

(1) Public displays, Screenings (Maryland)

(2) Patient Solicitation

(a) In person or by telephone

(b) Referral service or bureau

(c) Telemarketing

(d) Use of Accident Reports

(3) Signage

(4) Advertising

(a) Immediate pain relief

(b) Free exams / Bait and switch

f) Fee Regulation

(1) No Out of Pocket Expense / Waiver of deductibles and co-payments

(a) Woods Psychiatric Institute (p. 43)

(b) Financial Hardship cases

(c) Kennedy v. Cigna (p. 44)

(d) Insurance payment denied

(2) Utilization Regulation

(3) Comparative x-rays (N.C.)

(4) Repeat examinations (HI)

(5) Treating spouses

(6) State Farm v. Dalton (p. 45)

(7) Liability for Billing Error

g) Confidentiality

(1) Release authorizations

(2) Subpoenas

4. Program Exclusion

III. Starting Your Own Business

A. Types of Business Organizations

1. Sole Proprietorships

2. General Partnerships

3. Limited Partnerships

4. Corporations

5. Registered Limited Liability Partnerships

6. Limited Liability Companies

B. Factors to Consider in selecting a business organization

1. Formation

2. Taxation

3. Liability

4. Management

5. Ability to raise Capital

6. Transferability of Ownership Interests

7. Continuity of Life

C. Formation of a Sole Proprietorship

1. Assumed Name Certificate

2. Name Search

3. TBCE Facilities Registration

4. IRS - Employer I.D. Number

5. Texas Work Force Commission

6. Texas Department of Health (x-rays)

D. Formation of a New Partnership

1. The Partnership Contract

2. Uniform Partnership Act

3. Rights of Partners (profits, management, books, loans)

4. Duties of Partners (good faith, reasonable care, accounting)

5. Powers of Partners (apparent authority)

6. Liabilities of Partners

a) Tort Liability

b) Contract Liability

7. General v. Limited Partnership

8. Dissolution of a Partnership

9. Winding up Partnership Affairs

10. Public Notice of Dissolution

11. Creditors’ Rights on Dissolution

12. Provisions of Uniform Partnership Act

a) A Partnership is an entity distinct from its partners.  §201.

b) Property acquired by a Partnership is property of the Partnership and not of the Partners, individually.  §203.

c) Relations among the Partners and between the Partners and the Partnership are governed by the Partnership Agreement.  To the extent the Partnership Agreement does not otherwise provide, this Act governs relations among the Partners and between the Partners and the Partnership.  §103.

d) The association of two or more persons, to carry on as Co-owners a business for profit, forms a Partnership, whether or not the persons intend to form a Partnership.  §302.

e) If a person, by words or conduct, purports to be a Partner, or consents to being represented by another as a Partner, in a Partnership or with one or more persons not Partners, the purported Partner is liable to a person to whom the representation is made, if that person, relying on the representation, enters into a transaction with the actual or purported Partnership.  §308.

f) A Partnership is liable [for the acts of a] Partner acting in the ordinary course of business in a Partnership or with the authority of the Partnership.  §305.

g) All Partners are liable jointly and severally for all obligations of the Partnership.  §306.

h) Each Partner is entitled to an equal share of the Partnership profits and is chargeable with a share of the Partnership losses in proportion to the Partner’s share of the profits. §401(b).

i) A Partnership shall reimburse a Partner for payments made and indemnify a Partner for liabilities incurred by the Partner in the ordinary course of the business of the Partnership or for the preservation of its business or property.  §401(c). 

j) A Partnership shall reimburse a Partner for an advance to the Partnership.  §401(d).

k) Amounts owed to Partners, other than their capital contribution, accrue interest.   §401(e).

l) Each Partner has equal rights in the management of the Partnership business.  §401(f). 

m) Each Partner may use or possess Partnership property only on behalf of the Partnership.  §401(g).

n) A Partner is not entitled to payment for services performed for the Partnership.  §401(h).

o) A Partnership shall provide Partners, and their agents and attorneys access to its books and records ... during ordinary business hours.  §403(d).

p) A Partner’s duty of loyalty to the Partnership includes the duty:  

(1) To account to the Partnership,

(2) To refrain from dealing with the Partnership as or on behalf of a party having an interest adverse to the Partnership, and

(3) To refrain from competing with the Partnership.   §404(d). 

q) The Partner’s duty of care includes refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law.  §404(c).

r) Partners owe a duty of good faith and fair dealing to the Partnership and the other Partners.  §404(d). 

13. Provisions of partnership Agreement

a) Purpose of Partnership (Broad vs. Specific)

b) Name of Partnership

c) Duration of Partnership

d) Partnership Property

e) Covenant not to Compete

f) Management of Business (matters requiring unanimous consent)

g) Contracts

h) Employment and Dismissal of Personnel

i) Sharing of Profits

j) Buyout Agreement

k) Right of First Refusal 

l) Death, Bankruptcy, Divorce or other transfers

m) Method of Accounting

n) Location of Books and Records

o) Withdrawal, Retirement or Expulsion 

E. Corporations

1. The Business Corporation

a) Definition

b) Advantages (raise capital, liability, transferability)

c) Disadvantages (costs, taxes, formalities)

2. Formation of a Corporation

a) Incorporators 

b) Articles of Incorporation

c) Registered Agent and office

d) Organizational Minutes

e) Bylaws

f) $1000

g) Directors & Officers - same person

3. Shareholders’ Agreement

4. Powers of a Corporation

a) Express

b) Implied

c) General

d) Ultra Vires

5. Management of a Corporation

a) Shareholders

b) Directors

c) Officers

d) Court Appearances

6. Rights of Stockholders

a) Right to a Stock Certificate

b) Right to Transfer Stock

c) Right to Attend Meetings and Vote

d) Cumulative voting

e) Proxy voting

f) Right to Dividends

g) Right to Inspect the Corporation’s Books

h) Preemptive Right to Purchase Stock

i) Right to a Share of the Net Assets

7. Liability 

a) Shareholders

b) Directors

c) Officers

d) NSF Checks

8. Dissolution of a Corporation

a) Involuntary

b) Forfeiture of Charter

c) Voluntary

9. Protecting Buyers of Securities

a) The Securities and Exchange Commission

b) The United States Postal Service

c) Blue-Sky Laws

10. Piercing the Corporate Veil

F. Registered Limited Liability Partnerships

G. Limited Liability Companies

H. Office Sharing

IV. Nature and Ownership of Real and Personal Property

A. The Nature of Real and Personal Property

B. Acquiring Ownership of Personal Property

1. Creation, Purchase or Finding

2. Gift (intention, delivery, acceptance)

3. Accession

C. Forms of Ownership of Real Property

1. Tenancy in Severalty

2. Joint Tenancy

3. Tenancy in Common

4. Tenancy by the Entirety

5. Community Property

D. Acquiring Title to Real Property

1. Ways to Acquire Title 

a) Acquisition by Purchase

b) Acquisition by Gift

c) Acquisition by Adverse Possession

d) Acquisition by Foreclosure Sale

(1) Liens

(2) Property Taxes

e) Acquisition by Inheritance

2. Procedures for Buying Realty

a) Contract of Sale/Earnest Money Contract

b) Contract for Deed

c) Title Search and Abstract of Title

d) Environmental Issues

e) “Closing”

f) Recording of the Deed

g) Kinds of Deeds

(1) Quitclaim Deed

(2) Bargain and Sale Deed (Special Warranty Deed)

(3) Warranty Deed

h) Limitations on Ownership of Real Property

(1) Limitations Created by Contract

(a) Restrictions

(b) Easements

(c) Licenses

(2) Limitations Imposed by Law

(a) Air and water rights

(b) Taxes & Assessments

(c) Eminent Domain

(d) Zoning

(3) Real Property Liens

(a) Mortgages

(b) Mechanic’s Liens

(c) Judgment Liens

(d) Lis Pendens

E. Renting Real Property

1. What is a Lease?

2. Kinds of Leases

a) Tenancy for Years

b) Periodic Tenancy

c) Tenancy at Will

3. Important Clauses in Leases

4. Tenant’s liability for injuries on premises

5. Termination of the Lease

a) By agreement

b) By Breach

c) By destruction of the premises

d) By operation  of law (e.g., eminent domain)

F. Equipment Lease

1. Separate finance company and manufacturer

2. Unwritten promises

3. Effect of breach of warranty on liability to finance company

V. Signing Contracts as an Agent/Employee

VI. Radiation

VII. Vicarious Liability: Extended Responsibility

A. Basis for Liability

1. Respondeat Superior

2. Agency

3. Negligent Hiring

4. Exceptions to Respondeat Superior

a) Outside the scope of employment

b) Intentional tortious act of employee

B. Insurance Problems

C. Vacations

VIII. Employment Matters

A. What is an Employment?

B. Form of Employment Contracts

C. An Employer’s Liability for Employee’s Acts

D. Termination of the Employment Contract

E. The Employment At-Will Doctrine

F. Which Laws Apply

G. Preventive Practices

H. Independent Contractors

I. Compliance Plans

IX. Getting Paid

A. CPT Codes

B. Upcoding

C. Self-test

D. Associate Doctors’ Concerns

X. Jurisprudence

A. Why we have Laws

B. United States Law Today

C. Classification of Law

1. By source

2. By Nature

3. By Function

D. The Federal Court System

E. The State Court System

F. Out of Court Settlement

G. Jurisdiction

H. Court Procedures

I. Administrative Procedures

J. Overview of Criminal Law

K. Overview of Tort Law

L. The Discovery Process

1. Interrogatories

2. Depositions

3. Requests for Production

4. Requests for Admissions

5. Physical and Mental Examinations

6. Requests for Disclosures

M. Trial Preparation and Procedures

N. Tort Reform

XI. Risk Management:

A. Essential elements of malpractice claim

1. Duty (General, Contract, Statutory)

a) Formation of the doctor-patient relationship

b) Consequences of the formation of a doctor-patient relationship

2. Dereliction of Duty (Breach of Duty or Negligence)

3. Direct Causation (Proximate Cause)

a) Foreseeable

b) Direct Relationship

4. Damage

B. Formation of the Doctor-Patient Relationship

1. Created by: Express Acceptance, Written or Oral; or Implied Creation by Exercise of Independent Medical Judgment

2. Informal or social setting

3. Telephone Communications

4. Money is not the Key

5. Recommendations

a) Train staff not to give professional advice

b) Avoid giving telephone advice

c) Document telephone calls

6. Other Risky Situations

a) Walk-in patient

b) Consulting doctors

c) Appointments

d) HMO’s

e) Discrimination

f) AIDS patients, p. 167

g) Sign Language Interpreter

h) Insurance physicals / Employment Screening

C. Consequences of the Formation of a Doctor-Patient Relationship

1. Duty of Reasonable Care: That degree of care, diligence, judgment and skill which is exercised by a reasonable, prudent chiropractor under like or similar circumstances.

2. How Does the Standard 
Change?

a) Statutes and Administrative Regulations

b) Judicial edict

c) Technology

d) College training

e) Locale

f) Specialization

g) Referral

h) Professional Associations / Guidelines

i) Advertising

j) Implied Contract (Case Fees)

3. Duties imposed by law

a) Abuse reporting requirements: Children, Elderly and Disabled, and Spouses

b) Nondiscrimination against AIDS patients

c) Malpractice Insurance

d) Other miscellaneous duties

e) Warning of Driving Hazards 

f) Tarasoff: Duty to Warn

g) AIDS Warning

h) Warning of Sports Risks

D. Compliance with the Legal Standard of Care

1. How is the Standard Proven?

a) The role of the expert witness

b) M.D.’s testifying against D.C.’s

c) Locality rule v. national rule

d) Practice Guidelines

e) Res ipsa loquitur

2. Deviating from the Standard of Care

3. Child Abuse Reporting

a) “cause to believe” abuse or neglect

b) 48 hours

c) Broad definition of abuse and neglect

d) Not limited to patients

e) Immunity

f) Civil Liability

g) Criminal Penalty

h) Elderly and disabled / Spouses

4. Inadequate instructions to patient

5. Use of drugs and alcohol

6. Illustrative Malpractice Cases

E. Breach of Contract Claims

1. Elements of an Enforceable Contract

a) Mutual Assent

b) Consideration

c) Competent parties

d) Legal purpose

e) Written form (sometimes)

2. The Offer

3. What is an Acceptance?

4. Defects of Assent

a) Mistakes

b) Duress

c) Undue Influence

d) Fraud

5. Consideration

6. Minors and Legal Competency

7. Illegal Agreements

8. Form of Contracts: Oral and Written Contracts

9. Practical Recommendations:

a) Read agreements

b) Make agreements in writing

c) Don’t sign agreement with blanks

d) Keep a copy

10. Termination of Contracts:  Methods of Termination

11. Statutes of Limitations

12. Exceptions to statute of limitations

13. Examples of claims for breach of Contract

a) Guaranteeing a cure

b) Exceeding consent given by the patient

c) Revealing confidential patient information

d) Assurance of Insurance Coverage

e) Exceeding the scope of practice

14. Limiting Duty by Contract

a) Terms of Acceptance, p. 206

b) Pre-employment physical

c) Emergency Room

15. Abandonment: Snares and Pitfalls

a) The elements of abandonment

(1) Duty: Doctor-patient Relationship

(2) Dereliction of Duty

(3) Unilateral withdrawal by doctor

(4) Damages -- Injury

(5) Patient still needs care

(6) Direct causation

b) Situations when chiropractors are most likely to attract abandonment claims

c) Discontinuing Care: Procedure to Safely Terminate the Doctor-patient Relationship

F. Informed Consent

1. Definition

2. Reasons to obtain informed consent

3. Elements of informed consent

4. Information to be communicated

5. Exceptions to informed consent

6. Special considerations for minors

7. Myths about informed consent

8. Illustrative cases

G. Defenses

1. Affirmative defenses

2. Substantive defenses

H. Damage Containment

1. Recognizing exposure events

2. Offering Assistance v. Backing off

3. What do you say and not say

4. Subsequent responses

I. Asset Protection

J. Insurance

1. Should you have insurance?

2. General rights, duties and obligations

3. What insurance will pay and will not pay

4. Types of coverage and gaps in coverage

K. The Insurer, Insured and Insurance Hired Attorney

1. Duties of the Insured

2. Protections for Insurance Carrier

3. Protections for Insured

4. Potential conflicts

L. Clinical Office Procedures

1. Rendering professional services outside the office

2. Comprehensive history

3. Symptom log

4. Signed fee slips

5. Thorough exam

6. X-ray analysis

7. Stroke screening tests

8. Thermography and other technological advances

9. Consider additional diagnostic tests

10. Warn patients of driving and ADL hazards

11. Good documentation

12. Contraindications

13. Maintain equipment

14. Avoid experimental, unorthodox treatments

15. React to non-responsive patients

16. Emergency readiness

17. Suppress biases

18. Regulate the size of the practice

19. Adopt policies to avoid claims of Sexual Misconduct

M. Running an Office

1. Accepting new Patients

2. General Safeguards

a) Confidentiality

b) Technology Issues

c) Documentation

d) Financial Issues

e) Patient Correspondence

f) Equipment safety procedures

g) Sexual discrimination

h) Nepotism

3. Avoid Advertising Antics

4. Extending credit to patients

a) Truth in lending law

b) Other credit regulations

c) Secured credit sales

d) Bankruptcy

N. Forms, Records, and Paperwork

1. Protective documentation

2. Examples of bad forms 

3. Rules of recordkeeping

4. Computerized records

O. Referrals and Consultations

1. When to make referrals

2. How to make referrals

