
Course Outline for Legal Aspects

I. Introduction

A. Course Overview

1. Website/Syllabus/Manual

2. Grading

a) Three Tests: 1/3 each

b) Final is cumulative

c) Make-up tests allowed only under extraordinary circumstances. Make-up tests will be essay.

3. Textbook

a) Required: Professional Chiropractic Practice: Ethics, Business, Jurisprudence and Risk Management, by Jacob Ladenheim, J.D., Robert P. Sherman, J.D., and Louis Sportelli, D.C. 

b) Suggested Text: Behind Closed Doors: Gender, Sexuality, and Touch in the Doctor/Patient Relationship, by Angelica Redleaf, D.C. 

4. Attendance Policy 

a) You are responsible for signing the roll sheet.

b) Attendance may be verified by calling roll at the beginning, middle or end of class.

B. Goals: Avoiding and Winning Litigation

1. Avoiding Litigation:

a) Doctor-Patient Rapport

(1) One in thirty-five events of negligence or incompetence resulted in a lawsuit, based on a review of files in New York. 

(a) Localio, A., et al., Relation Between Malpractice Claims And Adverse Events Due To Negligence, The New England Journal of Medicine 325(4) (July 25, 1991) pp. 245-51.

(2) Only one in six malpractice claims involved “negligence.” 

(3) The physicians without malpractice claims spent more time with their patients, oriented patients more frequently to the flow of the visit and used humor and laughter more often in their patient encounters. 

(a) Levinson, W., et al., Physician-patient Communication: The Relationship with Malpractice Claims Among Primary Care Physicians and Surgeons, Journal of the American Medical Association, 277(7) (Feb. 19, 1997) pp. 553-59.

b) Avoid Mistakes

c) Appropriate Response to Mistakes

2. Winning litigation

C. Overview of the Litigation Process: Ten Steps to the Courthouse

1. The Notice Letter

2. The Original Petition

3. The Answer

4. Interrogatories

5. Attorney Conference

6. The Medical Records

7. The Plaintiff’s Deposition

8. The Physician’s Deposition

9. Miscellaneous Matters

10. The Courthouse

D. Litigation Crisis

1. Causes

2. McDonald’s Coffee Case

3. Brain Damage - $26 Million Verdict

4. Department of Justice Study (1995)

a) Civil juries awarded punitive damages in just 6 percent of successful suits, and that approximately half of these punitive damage awards were for $50,000 or less.

b) Only 2 percent of some 762,000 state court civil cases were decided by juries. Plaintiffs won 52 percent of these 12,000 jury trials. The median recovery in the 6,200 successful cases was $52,000. 

c) Plaintiffs won approximately 30 percent of the 1,362 medical malpractice cases. Punitive damages were awarded in 13 of these 403 successful cases. The punitive award exceeded $250,000 in just four of the 13 cases.

5. RAND Institute Study "Trends in Civil Jury Verdicts Since 1985" 

a) There never has been a "litigation explosion.” 

b) Medical malpractice and product liability cases account for a small percentage of all case filings. 

c) Plaintiffs win an average 56.6 percent of the time in all cases, but they are least successful in medical malpractice cases, in which they win just 33 percent of the time. 

d) The two highest awards ($13.7 billion and $413 million) occurred in business cases. 

e) Business cases and intentional tort cases accounted for 80 percent of all punitive damages awarded.

f) Medical malpractice was the underlying cause of action in only 2 percent of all punitive damage awards. 

6. Statistics on New Case Filings

7. Malpractice Facts 

a) Less than 1 percent of health care costs.

b) Losses paid amounted to only 31 cents out of every $100 of health care spending. 

c) The rate of claims has declined at an average annual rate of 8.9 percent. 

d) 44,000 - 98,000 Americans die each year from medical mistakes

e) 7,000 Americans dies each year from medication errors

f) Only about 2,000 doctors (one-third of 1 percent of all doctors nationwide) are disciplined each year by state medical boards.

8. Examples of Malpractice Cases

a) Boston Globe health columnist Betsy Lehman, a 39-year-old mother of two, died from a massive overdose of a powerful chemotherapy drug at Boston's prestigious Dana-Farber Cancer Institute. This deadly error was detected by a computer records employee -- not a doctor. The same hospital also gave an overdose of a chemotherapy drug to another woman who is now "seriously and chronically debilitated from irreversible heart damage." (New York Times, 3/27/95).

b) At Tampa's University Community Hospital, a surgeon amputated the wrong leg of 51- year-old Willie King. Just two weeks later at the same hospital, 77-year-old Leo Alfonso was killed when a therapist negligently disconnected his ventilator.

c) The surgeon who removed the wrong leg was at it again just three months later, amputating the toe of a woman without her consent. He then tried to cover up his error, claiming that the toe had simply "fallen off." (USA Today, 3/13/95; New York Times, 7/19/95). 

d) Guadalupe Negron, a 33-year-old mother of four, bled to death after a botched abortion performed by Dr. David Benjamin in Queens, New York. Dr. Benjamin, whose license had been revoked in 1993 for "gross incompetence and negligence" in five separate instances, was allowed to practice while the revocation was being appealed. It was during his appeal that he sliced the fatal laceration in Ms. Negron. (New York Times, 9/13/95). 

e) Rajeswari Ayyappan, the 59-year-old mother of a prominent Indian film star, was brought to world-renowned Sloan-Kettering Cancer Center in New York to have a malignant brain tumor removed. The top neurosurgeon at this hospital operated on the wrong side of her brain. Ms. Ayyappan now suffers from severely impaired vision and no awareness of her left side. (Washington Post, 7/25/95). 

f) In Denver, an 8-year-old boy died during a routine ear operation when the anesthesiologist fell asleep and failed to monitor the boy's condition. That same anesthesiologist had fallen asleep during surgeries numerous times before but was never adequately disciplined. (Los Angeles Times, 8/24/95). 

g) Two skin cancer patients at the New England Medical Center, 52-year-old Donald Everett and 44-year-old Michael Arsenault, died after being given three times the recommended dosage of the highly toxic drug cisplatin. (Washington Post, 4/18/95). 

h) A surgeon at Butterworth Hospital in Grand Rapids, Michigan, cut off the wrong breast of a 69-year-old cancer patient during a mastectomy. (USA Today, 3/27/95). 

i) A 4-year-old child bled to death four days after receiving a tonsillectomy at St. Luke's Hospital in New York. (New York Times, 7/18/95). 

j) New York's prestigious Long Island Jewish Hospital has recently been the site of two medical horrors. Denise Verbeeck, a mildly retarded, 27-year-old former Special Olympic athlete, died despite receiving successful elective surgery on a damaged kneecap because of incompetence on the part of her anesthesiologist. Lloyd Reback, a 25-year- old bodybuilder, underwent the successful removal of a benign tumor from his chin, but he too suffered horrendous injury after receiving negligent care from an anesthesiologist. He is now in a deep, perhaps permanent, coma with extensive brain damage. (New York Times, 8/1/95). 

k) At the University of Chicago Hospital, a 41-year-old father of three with a curable form of testicular cancer died just five days before Father's Day after receiving an overdose of a chemotherapeutic drug. (New York Times, 7/18/95). 

l) A Milwaukee laboratory was charged with reckless homicide after its misreading of Pap smears led to the deaths of two women from cervical cancer. (New York Times, 7/18/95). 

m) Three infants in a Maryland hospital were mistakenly given morphine due to a mix-up of medicine bottles, but luckily did not suffer any permanent injuries. (USA Today, 3/27/95). 

n) Cancer patient Harry Jordan checked into a California hospital to have his diseased kidney taken out, but surgeons for some inexplicable reason removed the healthy kidney instead. Mr. Jordan was forced to spend the rest of his life on dialysis and suffered untold financial hardship due to California's harsh $250,000 cap on non-economic damages. (USA Today, 4/14/95). 

o) At Osteopathic Medical Center of Texas, doctors removed the wrong lung of 59-year-old Benjamin Jones, leaving him with one cancerous lung. After botching this operation, doctors then conspired to cover up their mistakes by suppressing information and falsifying documents. Jones died soon after this medical catastrophe. (Fort Worth Star-Telegram, 12/11/94). 

p) A hospital in Florida cut off the air supply for 56 patients for almost 15 minutes. The error left a 55-year-old women in critical condition. (New York Times, 6/15/95). 

q) A surgeon in Boston removed the wrong kidney from a patient after failing to check x-rays that would have revealed this tragic error. (Boston Globe, 6/1/96). 

9. A doctor in Las Vegas failed to remove a patient's appendix during an appendectomy. Although the doctor had severed it and stitched the stump, he neglected to extract it from the patient's body. The appendix ate its way through the patient's skin, resulting in a hole in his stomach. (Las Vegas Review-Journal, 4/24/96).

10. Impact of Being Sued

a) Insurance

b) Monetary

c) Psychological

d) Withdrawal

e) Professional

f) Personal

g) Patient Phobia

II. Ethics

A. Reasons to Practice Ethically

1. Criminal Liability

a) Kickbacks

(1) “Paid” Referrals

b) Waiver of Co-Payments / Deductibles

c) Cash Discounts

d) Miscoding

(1) Upcoding (pp. 85-90)

(2) Unbundling

(3) False Time Claims

e) Unnecessary Services

(1) Billing consultants

f) PI Practices

(1) Bribery

(2) Fictitious claims

g) Forging records to show medical necessity

h) Practice of veterinary medicine

2. Civil Liability

a) Qui Tam - False Claims Act

(1) Essential Elements

The following are the essential elements of a claim under the False Claims Act:

1) 
knowingly

2) 
presenting or causing to be presented 
3) 
a false or fraudulent 

4) 
claim for payment or approval 

5) 
to an officer or employee of the Untied States Government. 

31 U.S.C. § 3729(a)(1). 

In addition, the False Claims Act imposes liability for 

1) 
knowingly 

2) 
making, using, or causing to be made or used, 
3) 
a false record or statement 

4) to get a false or fraudulent claim paid or approved by the federal government. 

31 U.S.C. § 3729(a)(2). The Act also imposes liability for conspiring to defraud the government by getting a false or fraudulent claim allowed or paid. 31 U.S.C. § 3729(a)(3). If any of those elements are not present, the conduct is not a violation of the False Claims Act.

Suits under this Act usually must be brought within six years after the date of the violation, but may be brought as long as ten years after the date on which the violation was committed. 31 U.S.C. § 3731.

(2) Qui Tam Actions (Suits Filed by Private Persons)

In addition to enforcement action by the federal government, the Federal False Claims Act also authorizes private persons to bring qui tam actions on behalf of the government. Once the private party files the action in federal court, the complaint and relevant documentation are placed “under seal” while the federal government has an opportunity to evaluate whether to pursue the action. If the Department of Justice intervenes in the suit, the private person who filed the suit is entitled to receive between 15% and 25% of the proceeds. If the Department of Justice does not intervene, the private person who filed the suit is entitled to receive between 25% and 30% of the proceeds plus their attorneys fees and costs. 31 U.S.C. § 3730(d)(1). 

That financial incentive combined with the usual motives of employees who are angry with their employer (present or former) has resulted in an increasing number of qui tam actions brought by employees in recent years.

(3) Penalties

The Federal False Claims Act imposes a civil penalty of not less than $5,000 and not more than $10,000, plus three times the amount of damages sustained by the federal government. 31 U.S.C. § 3729. 

Because the fines are based upon each false claim submitted, the fines can become substantial very quickly. For example, the government is attempting to recover $81 million from a psychiatrist. Dr. George Krizek “upcoded” by using the code for a 45 to 50 minute session when he only saw the patient for 20 to 30 minutes. As a result of the upcoding the government claims actual damages of $245,392. However, the government claims that Dr. Krizek submitted 8,002 false claims, counting each HCFA 1500 Form as one claim, and that a $10,000 fine should be imposed for each of those claims. Health Law Digest, vol. 25, No. 6, page 39 (June 1997)(citing Untied States v. Krizek, Nos. 96-5045, 96-5046 (D.C. Cir. May 2, 1997)). Similarly, even if fraud in the clinic is rare and the amount involved is small, a fine of $10,000 for each false claim could quickly add up to a sizeable assessment. 

b) Sexual Misconduct

McCracken v. Walls-Kaufman 

McIntyre v. Fanous 

(1) Vague Rules

(a) “grossly unprofessional conduct” prohibited by Texas Chiropractic Act

(b) Texas Administrative Code provides that “It shall be considered grossly unprofessional conduct for a licensee . . . to engage in sexual misconduct with a patient within the chiropractic/patient relationship.”

(c) Definition of Sexual Misconduct

(i)  sexual impropriety which may include: 

(a) any behavior, gestures, or expressions which may reasonably be interpreted as inappropriately seductive or sexually demeaning; 

(b) inappropriate sexual comments about and to a patient or former patient including sexual comments about an individual's body; 

(c) requesting unnecessary details of sexual history or sexual likes and dislikes; 

(d) making a request to date; 

(e)  initiating conversation regarding the sexual problems, preferences, or fantasies of the licensee; 

(f) kissing or fondling of a sexual nature; or 

(g) any other deliberate or repeated comments, gestures, or physical acts not constituting sexual intimacies but of a sexual nature; or 

(ii) sexual intimacy which may include engaging in any conduct that is sexual or may be reasonably interpreted as sexual, such as (A) sexual intercourse; (B) genital contact; . . . (J) any bodily exposure of normally covered body parts. 

(2) Defenses ?

(a) The Patient Consented

(i) Texas Administrative Code provides “It is not a defense . . . if the sexual impropriety or intimacy with the patient occurred: 

(a) with the consent of the patient; 

(b) outside professional treatment sessions; or 

(c) off the premises regularly used by the licensee for the professional treatment of patients.”

(b) Termination of Doctor/Patient Relationship

(i) Is a “cooling off” period good for the profession?

(ii) Texas Administrative Code specifies that it is a defense “if the patient was no longer emotionally dependent on the licensee when the sexual impropriety or intimacy began, and the licensee terminated his or her professional relationship with the person more than six months before the date the sexual impropriety or intimacy occurred.”

(iii) FCLB - “Many health professions and licensing boards are promulgating stringent standards governing sexed misconduct between doctor and patient, requiring termination of the doctor/patient relationship prior to engaging in sexual contact and a "cooling off" period of varying lengths.”

(iv) Florida - one year

(v) Colorado - prohibits “engaging in a sexual act with a patient during the course of such patient’s care or within six months immediately following termination of the chiropractor’s professional relationship with the patient.”

(vi) Oregon prohibits sexual relations only with a “current” patient. § 811-035-0015(1)(b). “In determining whether a patient is a current patient, the Board may consider the length of time of the doctor-patient contact, evidence of termination of the doctor-patient relationship, the nature of the doctor-patient relationship, and any other relevant information.” § 811-035-0015(1)(d).

(vii) Massachusetts has a 90 day waiting period 233 C.M.R. 4.06(n)

(viii) Nevada prohibits sexual conduct or sexual relations unless the doctor-patient relationship has been terminated for a “reasonable time.” Nev. Admin. Code § 634.430(3)(d).

(ix) New Jersey provides that “[a] licensee shall not engage in sexual contact with a patient with whom he or she has a patient-physician relationship. The patient-physician relationship is considered ongoing for purposes of this section unless: 1. Activity [sic] terminated, by way of written notice to the patient and documentation in the patient record; or 2.  The last professional service was rendered more than three months ago.” N.J. Admin. Code § 13:44E-2.3(c).

(x) South Carolina provides a three month “cooling off period. S.C. Admin Code § 25-7(F).

(c) The Sexual Relationship Existed Before the Doctor/ Patient Relationship

(i) ACA Opinion: “Doctors of Chiropractic should make every effort to avoid dual relationships that could impair the professional judgment or risk the possibility of exploiting the confidence placed in them by the patient.”

(ii) Seven Questions

(a) Am I trained to meet my relative’s (friend’s) medical needs?

(b) Am I too close to probe my relative’s (friend’s) intimate history and physical being and to cope with bearing bad news if need be?

(c) Can I be objective enough not to give too much, too little, or inappropriate care?

(d) Is medical involvement likely to provoke or intensify intrafamilial conflicts?

(e) Will my relatives (friends) comply more readily with medical care delivered by an unrelated physician?

(f) Will I allow the physician to whom I refer my relative (friend) to attend him or her?

(g) Am I willing to be accountable to my peers and to the public for this care?

LaPuma and Priest, JAMA 1992; 267 (13): 1810-1812

(3) Boundaries

(a) Role

(b) Time

(c) Place And Space

(d) Gifts

(e) Clothing

(f) Family/friends

(g) Physician Self-disclosure

(h) Physical Contact

(i) Money

(j) Language

(4) Protection Strategies

(a) Have a parent present for exams of minors

(b) Have a Staff Member in the Room

Don’t talk about it. Don’t joke about it. Don’t have pictures of it. Don’t do it. Don’t even think about it.

(c) Use a “safe touch protocol”™

(d) Office Procedures (p. 27)

(e) Avoid provocative behavior and banter

(f) Investigate and act upon employee complaints

(5) Harsh Consequences

(a) Discipline 

(b) Malpractice Risk

(i) Insurance exclusion

(c) Reputation

c) Fiduciary Duty – Garcia v. Coffman

3. License Sanctions

a) Typical Prohibitions

(1) Fraud, deception, misrepresentations or bribery to obtain license

(2) Impersonation

(3) Conviction of certain crimes

(4) Substance Abuse

(5) False, deceptive or misleading advertising

(6) Willful breach of confidentiality

(7) Aiding another to practice without a license

(8) Discipline in another state

(9) Failure to cooperate with disciplinary authority

b) Unusual prohibitions

(1) Safe and sanitary conditions

(2) Trust Accounts

(3) Mandatory malpractice insurance

(4) Discrimination (including AIDS)

(5) Delinquent taxes, student loans, child support

c) “Simple Malpractice”

d) Inter-professional Hazards

(1) D’Amour (p.30) -- Dentist told patient that treatment of TMJ would improve scoliosis

(2) Cicmanec -- DC “purchased” MD degree

(3) Fulk – DC referred patient to an unlicensed provider for colonic irrigation

e) Records

(1) New Texas Rule

(a) An adequate chiropractic record for each patient shall be maintained for a minimum of seven years from the anniversary date of the date of last treatment.

(b) If a patient was younger than 18 years of age when last treated by a licensee, the chiropractic records of the patient shall be maintained until the patient reaches age 21 or for seven years from the date of last treatment, whichever is longer.

(c) Chiropractic records that relate to any civil, criminal or administrative proceeding shall not be destroyed until the proceeding has been finally resolved.

(d) Chiropractic records shall be maintained for such longer length of time than that imposed by this section when mandated by other federal or state statute or regulation.

(e) Each licensee practicing at a facility and each facility is equally responsible for compliance with this section.

22 TAC § 80.5. Maintenance of Chiropractic Records (effective February 7, 2001)

(2) Don’t charge exorbitantly to release records

(3) No doctor’s lien

f) Marketing

(1) Public displays, Screenings (Maryland)

(2) Patient Solicitation

(a) In person or by telephone

(b) Referral service or bureau

(c) Telemarketing

(d) Use of Accident Reports

(e) Signage

(3) Advertising

(a) Immediate pain relief

(b) Free exams / Bait and switch

g) Fee Regulation

(1) No Out of Pocket Expense / Waiver of deductibles and co-payments

(a) Woods Psychiatric Institute (p. 43) -- Financial Hardship cases

(b) Kennedy v. Cigna (p. 44) --  insurance payment denied

(2) Utilization Regulation

(a) Comparative x-rays (N.C.)

(b) Repeat examinations (HI)

(c) Treating spouses

(i) State Farm v. Dalton (p. 45)

(d) Liability for Billing Error

(i) Baxter (3 year suspension)

h) Confidentiality

(1) Release authorizations

(a) Requirements vary from state to state

(2) Subpoenas

(a) Sarphie v. Rowe

4. Program Exclusion

a) Gill v. Director

(1) DC treated patient in hospital without consulting with surgeon

(2) Agreed to 30 day suspension, $1,000 fine

(3) Worker’s comp issued order to exclude Dr. Gill for one year

(4) Dr. Gill appealed successfully

III. Starting Your Own Business

A. Business Organization

1. Types of Business Organizations

a) Sole Proprietorships

b) General Partnerships

c) Limited Partnerships

d) Corporations

e) Registered Limited Liability Partnerships

f) Limited Liability Companies

2. Factors to Consider in selecting a business organization

a) Formation

b) Taxation

c) Liability

d) Management

e) Ability to raise Capital

f) Transferability of Ownership Interests

g) Continuity of Life

3. Formation of a Sole Proprietorship

a) Assumed Name Certificate

b) Name Search

c) TBCE Facilities Registration

d) IRS - Employer I.D. Number

e) Texas Work Force Commission

f) Texas Department of Health (x-rays)

4. Formation of a New Partnership

a) The Partnership Contract

(1) Uniform Partnership Act

(2) Rights of Partners (profits, management, books, loans)

(3) Duties of Partners (good faith, reasonable care, accounting)

(4) Powers of Partners (apparent authority)

b) Liabilities of Partners

(1) Tort Liability

(2) Contract Liability

c) General v. Limited Partnership

d) Dissolution of a Partnership

e) Winding up Partnership Affairs

(1) Public Notice of Dissolution

(2) Creditors’ Rights on Dissolution

f) Provisions of Uniform Partnership Act

(1) A Partnership is an entity distinct from its partners.  §201.

(2) Property acquired by a Partnership is property of the Partnership and not of the Partners, individually.  §203.

(3) Relations among the Partners and between the Partners and the Partnership are governed by the Partnership Agreement.  To the extent the Partnership Agreement does not otherwise provide, this Act governs relations among the Partners and between the Partners and the Partnership.  §103.

(4) The association of two or more persons, to carry on as Co-owners a business for profit, forms a Partnership, whether or not the persons intend to form a Partnership.  §302.

(5) If a person, by words or conduct, purports to be a Partner, or consents to being represented by another as a Partner, in a Partnership or with one or more persons not Partners, the purported Partner is liable to a person to whom the representation is made, if that person, relying on the representation, enters into a transaction with the actual or purported Partnership.  §308.

(6) A Partnership is liable [for the acts of a] Partner acting in the ordinary course of business in a Partnership or with the authority of the Partnership.  §305.

(7) All Partners are liable jointly and severally for all obligations of the Partnership.  §306.

(8) Each Partner is entitled to an equal share of the Partnership profits and is chargeable with a share of the Partnership losses in proportion to the Partner’s share of the profits. §401(b).

(9) A Partnership shall reimburse a Partner for payments made and indemnify a Partner for liabilities incurred by the Partner in the ordinary course of the business of the Partnership or for the preservation of its business or property.  §401(c). 

(10) A Partnership shall reimburse a Partner for an advance to the Partnership.  §401(d).

(11) Amounts owed to Partners, other than their capital contribution, accrue interest.   §401(e).

(12) Each Partner has equal rights in the management of the Partnership business.  §401(f). 

(13) Each Partner may use or possess Partnership property only on behalf of the Partnership.  §401(g).

(14) A Partner is not entitled to payment for services performed for the Partnership.  §401(h).

(15) A Partnership shall provide Partners, and their agents and attorneys access to its books and records ... during ordinary business hours.  §403(d).

(16) A Partner’s duty of loyalty to the Partnership includes the duty:  

(a) To account to the Partnership,

(b) To refrain from dealing with the Partnership as or on behalf of a party having an interest adverse to the Partnership, and

(c) To refrain from competing with the Partnership.   §404(d). 

(17) The Partner’s duty of care includes refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law.  §404(c).

(18) Partners owe a duty of good faith and fair dealing to the Partnership and the other Partners.  §404(d). 

g) Provisions of Partnership Agreement

(1) Purpose of Partnership (Broad vs. Specific)

(2) Name of Partnership

(3) Duration of Partnership

(4) Partnership Property

(5) Covenant not to Compete

(6) Management of Business (matters requiring unanimous consent)

(7) Contracts

(8) Employment and Dismissal of Personnel

(9) Sharing of Profits

(10) Buyout Agreement

(11) Right of First Refusal 

(12) Death, Bankruptcy, Divorce or other transfers

(13) Method of Accounting

(14) Location of Books and Records

(15) Withdrawal, Retirement or Expulsion 

5. Corporations

a) The Business Corporation

(1) Definition

(2) Advantages 

(a) raise capital

(b) limit liability

(c) transferability of ownership

(3) Disadvantages 

(a) Costs

(b) Taxes

(c) formalities

b) Formation of a Corporation

(1) Incorporators 

(2) Articles of Incorporation

(3) Registered Agent and office

(4) Organizational Minutes

(5) Bylaws

(6) $1,000 minimum investment required

(7) Directors & Officers

(a) May be the same person

(b) Meetings and minutes are required

c) Shareholders’ Agreement

d) Powers of a Corporation

(1) Express

(2) Implied

(3) General

(4) Ultra Vires

e) Management of a Corporation

(1) Shareholders

(2) Directors

(3) Officers

f) Court Appearances – a corporation must hire an attorney

g) Rights of Stockholders

(1) Right to a Stock Certificate

(2) Right to Transfer Stock – may be limited

(3) Right to Attend Meetings and Vote

(a) Cumulative voting

(b) Proxy voting

(4) Right to Dividends

(5) Right to Inspect the Corporation’s Books

(6) Preemptive Right to Purchase Stock

(7) Right to a Share of the Net Assets

h) Liability 

(1) Shareholders

(2) Directors

(3) Officers

(4) NSF Checks

i) Dissolution of a Corporation

(1) Involuntary

(2) Forfeiture of Charter

(3) Voluntary

j) Protecting Buyers of Securities

(1) The Securities and Exchange Commission

(2) The United States Postal Service

(3) Blue-Sky Laws

k) Piercing the Corporate Veil

(1) We disregard the corporate fiction, even though corporate formalities have been observed and corporate and individual property have been kept separately, when the corporate form has been used as part of a basically unfair device to achieve an inequitable result. Specifically, we disregard the corporate fiction:

(a) when the fiction is used as a means of perpetrating fraud;

(b) where a corporation is organized and operated as a mere tool or business conduit of another corporation;

(c) where the corporate fiction is resorted to as a means of evading an existing legal obligation;

(d) where the corporate fiction is employed to achieve or perpetrate monopoly;

(e) where the corporate fiction is used to circumvent a statute;  and

(f) where the corporate fiction is relied upon as a protection of crime or to justify wrong.

(i) Castleberry v. Branscum, 721 S.W.2d 270 (Tex. 1986)

6. Registered Limited Liability Partnerships

7. Limited Liability Companies

8. Office Sharing

a) Common advertising

b)  “Firm” name

c)  Answering the telephone

d)  Office sign

e)  Common Entrance

f)  Checks payable to

g)  Office letterhead

h)  Credit card imprinter

i) Insurance Billing

j) How the doctors characterize their relationship

k) How the staff characterizes their relationship

l) Seeing each other’s patients

B. Nature and Ownership of Real and Personal Property

1. The Nature of Real and Personal Property

2. Acquiring Ownership of Personal Property

a) Creation, Purchase or Finding

b) Gift

(1) Intention

(2) Delivery

(3) acceptance

c) Accession

3. Forms of Ownership of Real Property

a) Tenancy in Severalty

b) Joint Tenancy

c) Tenancy in Common

d) Tenancy by the Entirety

e) Community Property

4. Acquiring Title to Real Property

a) Ways to Acquire Title 

(1) Acquisition by Purchase

(2) Acquisition by Gift

(3) Acquisition by Adverse Possession

(4) Acquisition by Foreclosure Sale

(a) Liens

(b) Property Taxes

(5) Acquisition by Inheritance

b) Procedures for Buying Realty

(1) Contract of Sale/Earnest Money Contract

(2) Contract for Deed

(3) Title Search and Abstract of Title

(4) Environmental Issues

(5) “Closing”

(6) Recording of the Deed

(7) Kinds of Deeds

(a) Quitclaim Deed

(b) Bargain and Sale Deed (Special Warranty Deed)

(c) Warranty Deed

(8) Limitations on Ownership of Real Property

(a) Limitations Created by Contract

(i) Restrictions

(ii) Easements

(iii) Licenses

(b) Limitations Imposed by Law

(i) Air and water rights

(ii) Taxes & Assessments

(iii) Eminent Domain

(iv) Zoning

(c) Real Property Liens

(i) Mortgages

(ii) Mechanic’s Liens

(iii) Judgment Liens

(iv) Lis Pendens

5. Renting Real Property

a) What is a Lease?

b) Kinds of Leases

(1) Tenancy for Years

(2) Periodic Tenancy

(3) Tenancy at Will

c) Important Clauses in Leases

(1) Acceleration of rent

(2) Anchor Stores

(3) ADA Compliance

(4) Assignment and Subletting

(5) Commencement Date

(6) Condition of Premises

(7) Default by Tenant

(8) Right to Notice and Cure

(9) Lockout

(10) Mitigation

(11) Entire Agreement

(12) Exclusivity

(13) Guaranty

(14) Holdover Penalty

(15) Landlord’s Lien

(16) Leasehold Improvements

(17) Leasehold title insurance 

(18) Merchant’s Association

(19) “Most favored tenant” clause

(20) Non-recourse against landlord

(21) Operating (CAM) costs

(22) Percentage rent

(23) Relocate tenant

(24) Security Deposit

(25) Services and utilities

(26) Subordination, non-disturbance and attornment

(27) Trade Fixtures

(28) Use of Common areas

(29) Zoning

d) Tenant’s liability for injuries on premises – General liability insurance

e) Termination of the Lease

(1) By agreement

(2) By Breach

(3) By destruction of the premises

(4) By operation  of law (e.g., eminent domain)

f) Triple net or CAM charges -- BP Venture v. Stucki (p. 55)

(1) 3 year lease at $2,000 per month, plus CAM

(2) Breach after first year

(3) Judgment for $66,804.48, including $19,000 for CAM

6. Equipment Lease

a) Separate finance company and manufacturer

b) Unwritten promises

c) Effect of breach of warranty on liability to finance company

C. Signing Contracts as an Agent/Employee

1. Principal’s correct name

2. “By” agent’s name

3. Agent’s title

D. Radiation – Gilmore v. Ivey, p. 58

E. Vicarious Liability: Extended Responsibility

1. Basis for Liability

a) Respondeat Superior

(1) An employer is liable for the negligence of its employees, while they are acting within the scope of their employment.

(2) Why should employer be liable?

(3) Barnes v. Mitchell - x-ray tube

(4) Shirley Cook (p. 59)

(a) Use of cervical traction caused TMJ injury

(b) $119,600 verdict

b) Agency

c) Negligent Hiring

(1) Nursing supervisor assaulted patient’s visitor

(2) Nursing home failed to verify license

(3) 56 theft convictions

(a) Deerings West Nursing Center v. Scott (p. 62)

2. Exceptions to Respondeat Superior

a) Outside the scope of employment

b) Intentional tortious act of employee

(1) Shelby – Assault (p.60)

(2) Kirby Vacuum Cleaners

(3) Frito-Lay

3. Insurance Problems – Maintain adequate insurance eon associate doctors

4. Vacations

a) Substitute to cover your office

(1) Liable for substitute’s conduct

(2) No insurance

b) Close your office

(1) Risk of losing patients

(2) Treatment interruption

(3) Risk of abandonment claims

c) Referral

F. Employment Matters

1. What is an Employment?

a) Form of Employment Contracts

(1) Names of Parties

(a) Business Entity v. Individual

(2) Location of Employment

(3) Duties 

(a) Full Time

(b) Additional Duties

(4) Term of Agreement

(5) Grounds for Termination

(a) Limited to Good Cause

(b) Definition of Good Cause

(c) Notice and Opportunity to Cure Default

(6) Severability

(7) Entire Agreement

(8) Covenant not to Compete

(a) Time

(b) Geographical Area

(c) Scope of Activity

(d) Patient Solicitation

(e) Employee Raiding

(f) Liquidated Damages

(g) Myerowitz v. Howard (pp. 69-70)

(h) Ireland v. Franklin, 950 S.W.2d 155 (Tex. App. - San Antonio 1997, no writ)

(9) Confidentiality

(a) Patient Information

(b) Other Business Information

(10) Compensation

(11) Vacation and Holidays

(12) Malpractice Insurance

(13) Indemnification

(a) Pike Creek Chiropractic v. Robinson (p. 80)

(14) Assignment

(a) covenant not to compete may not be enforceable by new owner of clinic unless the contract includes an assignment clause

(b) Pascal v. Beigel (p. 71)

(15) Arbitration and Venue Clauses

(16) AMA, Annotated Model Physician Employment Agreement

b) An Employer’s Liability for Employee’s Acts

c) Termination of the Employment Contract

d) Independent Contractors

(1) Instructions

(2) Training

(3) Integration

(4) Services rendered personally

(5) Hiring, supervising, and paying assistants

(6) Continuing relationship

(7) Set hours of work

(8) Full time required

(9) Working on employer premises

(10) Order or sequence set

(11) Oral or written reports

(12) Payment by hour, week, or month

(13) Payment of business/travel expenses

(14) Furnishing tools or materials

(15) Significant investment

(16) Realization of profit or loss

(17) Working for more than one business at a time

(18) Making services available to the general public

(19) Firm’s right to discharge

(20) Worker’s right to terminate

2. The Employment At-Will Doctrine

a) Exceptions to employment at will

(1) Contracts

(2) Estoppel

(3) Retaliation

(4) Discrimination

(5) Jury Duty

(6) Military Duty

(7) Union Membership

3. Which Laws Apply

a) Title VII, Americans with Disabilities Act (ADA), and Texas Commission on Human Rights Act (TCHRA)

(1) Prohibit discrimination on the basis of race, color, religion, sex, or national origin, disability or pregnancy.
(2) 15 or more employees, but 

(a) apply to places of public accommodation to prevent discrimination against customers

(b) state laws may prohibit discrimination by smaller employers

b) Age Discrimination in Employment Act (ADEA)

(1) 20 or more employees

c) Occupational Safety and Health Act (OSHA)

(1) Any person engaged in interstate commerce who has employees

d) Family and Medical Leave Act (FMLA)

(1) Requires employer to provide 12 week leave of absence per year.

(2) Leave is without pay, but employer must continue health care benefits during leave

(3) 50 or more employees

e) Consolidated Omnibus Budget Reconciliation Act (COBRA)

(1) Generally applies to employee benefit plans, including retirement, health insurance, etc.

(2) Creates employee’s right to extend health insurance coverage for 18 months, at employee’s expense, after termination

(3) Exemption for small employer plans with less than 20 employees

(4) State laws may apply to smaller employers. Texas allows employees of smaller employers to continue their coverage for 6 months.

f) Fair Labor Standards Act (FLSA)

(1) Two or more employees

(2) Must pay overtime, including some “salaried” employees

(3) Child Labor Restrictions

(4) Minimum wage

g) Texas Payday Act

(1) Post notice of paydays

(2) Pay employees at least twice a month

(3) After termination, final paycheck must be sent within 6 days

(4) Employer may not take deductions from paycheck, unless authorized by law or employee gives specific written authorization

(a) Theft

(b) Failure to return equipment

h) Employee Polygraph Protection Act (p. 78)

(1) Applies to all private employers

(2) Generally prohibits employers from using polygraphs, with very narrow exceptions and with very rigorous requirements

i) Concealed Handguns

(1) Adopt a policy and post a notice to ban them from your office

j) Required Notices

(1) Available on the internet

(2) Available from publishers

4. Preventive Practices

a) Ask only appropriate interview questions

(1) Age

(2) Arrests

(3) Attendance

(4) Weekend work

(5) Birthplace

(6) Convictions

(7) Credit History

(8) Disability

(9) Drug and alcohol Use

(10) Family Status

(11) Height/Weight

(12) Language

(13) Litigation

(14) Marital Status

(15) Interview Questions

(16) Medical History

(17) Military Service

(18) Name

(19) National Origin

(20) Organizations

(21) Photographs

(22) Pregnancy

(23) Race or Color

(24) References

(25) Relatives and Friends

(26) Religion or Creed

(27) Residence

(28) Sex

(29) Union Affiliation

(30) Workers’ compensation history

b) Interview thoroughly and verify references, licenses, and education

c) Written Agreements

d) Clear Policies

e) Progressive Discipline

f) Timing

g) Reasons for Termination

h) Unemployment Claims 

i) Effective Communications

j) Job Descriptions

k) Staff Meetings

l) Training

m) Office Procedure Manual (may change “at will” status)

n) Set the tone for the office: professional, honest, service oriented

o) Termination/Release Agreement

(1) . . . a waiver may not be considered knowing and voluntary unless at a minimum - 

(a) the waiver is part of an agreement between the individual and the employer that is written in a manner calculated to be understood by such individual, or by the average individual eligible to participate; 

(b) the waiver specifically refers to rights or claims arising under this chapter; 

(c) the individual does not waive rights or claims that may arise after the date the waiver is executed; 

(d) the individual waives rights or claims only in exchange for consideration in addition to anything of value to which the individual already is entitled; 

(e) the individual is advised in writing to consult with an attorney prior to executing the agreement; 

(f) the individual is given a period of at least 21 days within which to consider the agreement . . . ; 

(g) the agreement provides that for a period of at least 7 days following the execution of such agreement, the individual may revoke the agreement, and the agreement shall not become effective or enforceable until the revocation period has expired; . . . 

(i) 29 U.S.C. § 626(f)(1)

5. Compliance Plans

a) Seven Basic Elements

(1) establishing compliance standards through the development of a code of conduct and written policies and procedures; 

(2) assigning compliance monitoring efforts to a designated compliance officer or contact; 

(3) conducting comprehensive training and education on practice ethics and policies and procedures; 

(4) conducting internal monitoring and auditing focusing on high-risk billing and coding issues through performance of periodic audits; 

(5) developing accessible lines of communication, such as discussions at staff meetings regarding fraudulent or erroneous conduct issues and community bulletin boards, to keep practice employees updated regarding compliance activities; 

(6) enforcing disciplinary standards by making clear or ensuring employees are aware that compliance is treated seriously and that violations will be dealt with consistently and uniformly; and

(7) responding appropriately to detected violations through the investigation of allegations and the disclosure of incidents to appropriate Government entities. 

(a) Draft Compliance Program Guidance for Individual and Small Group Physician Practices, The Office of Inspector General

G. Getting Paid

1. CPT Codes

2. Upcoding

3. Self-test

4. Associate Doctors’ Concerns – Stich v. Oakdale Dental Center

IV. Jurisprudence

A. Why we have Laws

1. Control the way people behave

2. Control the way people are treated

a) By other Persons

b) By the Government

3. Guarantee freedom to pursue constitutional rights

B. United States Law Today

1. Constitution and Bill of Rights

2. Civil Rights and 14th Amendment

3. Self-incrimination (5th Amendment)

4. Double Jeopardy (5th Amendment)

5. Interstate Commerce (Article I)

C. Classification of Law

1. By source

a) Constitutional Law

b) Statute Law

c) Case Law

d) Administrative Law 

e) International Law

2. Classification by Nature

a) Criminal Law

b) Civil Law

c) Contracts

d) Property

e) Torts

f) Family

g) Probate

h) Bankruptcy

i) Tax

j) Workers Comp

3. Classification by Function

a) Substantive Law

b) Procedural Law

(1) Rules of evidence

(2) Rules of procedure

D. The Federal Court System

1. United States District Courts

a) Federal question jurisdiction

b) Diversity jurisdiction ($75,000)

2. United States Courts of Appeals

a) Panels

b) Non-unanimous decisions

3. United States Supreme Court

4. Special Federal Courts

a) Tax Court

b) U.S. Claims Court

E. The State Court System

1. Local Courts

a) Small Claims

b) County Courts

c) District Courts

d) Trial Courts

e) General v. specialized

2. Intermediate Courts of Appeals

3. State Supreme Courts

F. Out of Court Settlement

1. Mediation

a) Non-binding Conference with Neutral Third Party

2. Arbitration (Binding or Non-Binding)

a) Agreement to be Binding

b) Private Judge

3. Mini-Trials 

a) By Agreement

b) Presented to Neutral Third Party or to Decision-Makers of the parties

c) Third party may Issue an Advisory Opinion

4. Moderated Settlement Conferences

a) Presentation to Panel of Neutral Third Parties

b) Advisory Opinion may be Issued

5. Summary Jury Trials

a) Abbreviated Presentation to Panel of Jurors

b) Non-binding Advisory Opinion may be Issued

G. Jurisdiction

1. Jurisdiction - authority to decide certain types of cases or issues

2. Trial Courts

3. Appellate Courts

4. Courts of Highest Authority

5. Other matters

a) Statutory

b) Geographical

(1) Service of process

(2) Minimum contacts

(3) Full faith and credit - foreign

H. Court Procedures

1. Definitions

a) Plaintiff

b) Defendant

c) Intervenor

d) Interpleader

e) Service/citation/summons or waiver

f) Subpoena

2. The Pleadings

a) Petition/Complaint

b) Answer

(1) Special Appearance v. General Appearance

(2) General Denial

(3) Affirmative Defenses

(4) Counterclaims

3. Discovery

4. Motions

a) Motion for Default Judgment

b) Motion in Limine

c) Motion for Summary Judgment

5. The Trial

a) Verdict & Judgment

b) Burden of Proof

c) Evidence

6. Appealing a Court Decision

a) Opinions and Citations

b) Published and unpublished opinions – examples of citations

(1) Castleberry v. Branscum, 721 S.W.2d 270 (Tex. 1986)

(2) Ireland v. Franklin, 950 S.W.2d 155 (Tex. App. - San Antonio 1997, no writ)

(3) Wilk v. AMA, 895 F.2d 352, 354 (7th Cir. 1990)

7. Enforcement of Judgments

a) Abstract of Judgment

b) Writ of Execution

c) Writ of Garnishment (wages)

d) Attachment

e) Discovery

8. Expert witnesses – DuPont v. Robinson

a) As numerous courts and commentators have observed, the use of expert witnesses in litigation has become widespread.

b) Professional expert witnesses are available to render an opinion on almost any theory, regardless of its merit.

c) Expert witnesses can have an extremely prejudicial impact on the jury, in part because of the way in which the jury perceives a witness labeled as an expert.

d) In light of the increased use of expert witnesses and the likely prejudicial impact of their testimony, trial judges have a heightened responsibility to ensure that expert testimony show some indicia of reliability.

e) Concerns over the abusive use of the professional expert witness have led some commentators to call for the adoption of a reliability standard for Rule 702 of the Texas Rules of Civil Evidence.

f) In addition to being relevant, the underlying scientific technique or principle must be reliable.  

g) There are many factors that a trial court may consider in making the threshold determination of admissibility under Rule 702.  These factors include, but are not limited to:

(1) the extent to which the theory has been or can be tested;

(2) the extent to which the technique relies upon the subjective interpretation of the expert, 

(3) whether the theory has been subjected to peer review and/or publication;

(4) the technique's potential rate of error;

(5) whether the underlying theory or technique has been generally accepted as valid by the relevant scientific community;  and

(6) the non-judicial uses which have been made of the theory or technique. 

(a) E.I. du Pont de Nemours and Co., Inc. v. Robinson, 923 S.W.2d 549 (Tex. 1995)

9. Paying expert witnesses – Brun v. Hanley (pp. 123-24).

I. Administrative Procedures

1. Discipline by chiropractic board

2. Provide right to notice and a hearing

3. Less formal

4. More expedited

5. Relaxed rules of evidence

6. Broad Discretion

7. Standard for appeal - arbitrary and capricious, Tex. Gov’t Code § 2001.174

8. Attorney General Opinions

J. Overview of Criminal Law

1. What is a crime

2. Classification of Crimes

a) Treason – committing an act of war against one’s country or giving aid to the enemies of one’s country

b) Felonies - Punishable by imprisonment for more then one year

c) Misdemeanors – Punishable by a fine or imprisonment for less than one year

3. Common Crimes

a) Larceny (theft) – wrongfully taking another person’s property with an intent to permanently deprive the owner of possession

(1) Burglary – Entering the dwelling of another with intent to commit a felony

(2) Robbery – taking property from a person by means of force or fear

b) Receipt or Possession of Stolen Property – Receiving property when you know or should know that the property was stolen

c) Embezzlement – when a person entrusted with another person’s property or funds appropriates that property or funds.

d) Arson – Willful and malicious burning of a building

e) Bribery – 

(1) Commercial Bribery

(2) Bribery of a public official

(3) Bribery of a foreign official

(4) Offering a bribe is a criminal act

(5) Accepting the bribe is a separate criminal act

(6) Bribe may be made with anything of value: money, property, or services

(7) Intent is required

f) Extortion – Blackmail, acquiring money, property or other benefit from another through threat or the use of force

g) Drug-related crimes – Use, Sale, Possession, Transportation or Manufacture of Illegal Drugs

h) Driving While Intoxicated – Operating a motor vehicle while under the influence of alcohol or drugs

i) Criminal Mischief – Vandalism; Deliberately causing damage to the property of another

j) Conspiracy – An agreement between two or more persons to commit a criminal act

k) Forgery

(1) "Forge" means . . . to alter, make, complete, execute, or authenticate any writing so that it purports to be the act of another who did not authorize that act . . . 

(2) to issue, transfer, register the transfer of, pass, publish, or otherwise utter a writing that is forged within the meaning of Paragraph (A).

(3) A person commits an offense if he forges a writing with intent to defraud or harm another.

(4) Except as provided in Subsections (d) and (e) an offense under this section is a Class A misdemeanor.

(5) An offense under this section is a state jail felony if the writing is or purports to be a will, codicil, deed, deed of trust, mortgage, security instrument, security agreement, credit card, check or similar sight order for payment of money, contract, release, or other commercial instrument.

(a) Texas Penal Code § 32.21 Forgery

l) Perjury – Giving false testimony while under oath

m) Wiretapping – Illegally recording a conversation or using an electronic device to eavesdrop on a conversation

n) Tax Fraud

(1) Failure to file v. failure to pay

(2) Report Cash and Bartering income

4. TBCE Rule

a) To protect the public and patients, the board has a duty to ensure that licensees and registrants are persons who possess integrity, honesty and a high standard of conduct as well the skill, education, and training to perform their duties and responsibilities. The crimes listed in paragraphs (1)-(6) of this subsection relate to the licenses and registration issued by the board. These crimes generally indicate an inability or a tendency for the person to be unable to perform or to be unfit for licensure or registration because violation of such crimes indicates a lack of integrity and respect for one's fellow human being and the community at large. The direct relationship to a board issued license or registration is obvious when the crime occurs in connection with the practice of chiropractic. 

(1) practicing chiropractic without a license and other violations of the Chiropractic Act; 

(2) deceptive business practices; 

(3) Medicare or Medicaid fraud; 

(4) a misdemeanor or felony offense involving: 

(a) murder;

(b) assault; 

(c) burglary; 

(d) robbery;  

(e) theft;  

(f) sexual assault; 

(g) injury to a child; 

(h) injury to an elderly person; 

(i) child abuse or neglect;

(j) tampering with a governmental record;

(k) forgery; 

(l) perjury; 

(m) failure to report abuse;

(n) bribery; 

(o) harassment;

(p) insurance claim fraud, including under the Penal Code §32.55; 

(q) solicitation under the Penal Code §38.12(d) or Occupations Code, Chapter 102; or  

(r) mail fraud;

(5) delivery, possession, manufacture, or use of or the dispensing or prescribing a controlled substance, dangerous drug, or narcotic; or 

(6) other misdemeanors or felonies, including violations of the Penal Code, Titles 4, 5, 7, 9, and 10, which indicate an inability or tendency for the person to be unable to perform as a licensee or registrant or to be unfit for licensure or registration if action by the board will promote the intent of the Chiropractic Act, board rules including this chapter, and Occupations Code, Chapter 53.

(a) 22 Tex. Admin. Code §75.3

K. Overview of Tort Law

1. Elements of a Tort

a) Duty

b) Breach

c) Proximate Cause 

(1) Foreseeable 

(2) Direct Relationship

d) Damages 

2. Common torts

a) Wrongs affecting freedom and safety

(1) Negligence - Malpractice

(2) Assault and Battery

(3) False Arrest/ Imprisonment

(4) Wrongful Death

b) Wrongs affecting possession and ownership of property

(1) Trespass

(2) Nuisance - airspace, surface, subsurface

(3) Fraud

(4) Conversion

(5) Invasion of Privacy/ Emotional Distress

(6) Interference with Business Relations and Contracts - injunctive relief

c) Wrongs affecting reputation

(1) Defamation - Slander, Libel

(a) Elements

(b) Exceptions

d) Liability for Torts

(1) Special forms of Tort Liability

(a) Vicarious Liability

(b) Absolute Liability

(c) Strict Liability

(2) Common Defenses in Tort Actions

(a) Contributory Negligence

(b) Comparative Negligence

(c) Proportionate Damages

(d) Hypothetical

(i) Customer sues McDonalds and Mr. Coffee for injuries caused by spilled coffee. Jury finds $100 for the amount of damages. Jury also finds that Plaintiff is 20% liable. McDonalds is 55% liable and Mr. Coffee is 25% liable. What is the judgment under . . . 

(a) Contributory Negligence

(b) Comparative Negligence

(c) Proportionate Damages

e) Damages

(1) Compensatory Damages 

(a) medical

(b) lost income

(c) pain

(d) suffering

(2) Punitive Damages

(3) Attorney Fees

L. The Discovery Process

1. Interrogatories

a) Written Questions

b) Answered by client, with input from attorney

c) Answered under oath

d) Sample interrogatories to patient

(1) Personal information

(2) Fact witnesses

(3) Documents

(4) Experts

(5) Facts

(6) Injuries

(7) Doctors

(8) Other lawsuits and claims

(9) Income/lost earnings

(10) Disability

(11) Criminal record

(12) Insurance and employment applications

(13) Calculation of damages

e) Sample interrogatories to doctor

(1) Personal background information

(2) Education

(3) Employment

(4) Other lawsuits / discipline by Board / Criminal Convictions

(5) Professional associations

(6) Journals / Authoritative Publications

(7) Use of drugs and medications

(8) Other testimony

(9) Insurance

(10) Fact witnesses and potential parties

(11) Documents

(12) Experts

(13) Facts

(14) Defenses (e.g., negligence of patient or others)

(15) Other Doctors who treated patient

2. Depositions

a) Depositions: preparation

(1) Reading other depositions

(2) Conference with counsel

(3) Do not alter records

(a) Moskovitz v. Figgie pp. 115-117

(4) Organize and be familiar with the file

(5) Be familiar with all entries

(6) Practice testifying

b) Lawyer’s deposition tactics

(1) Questioning techniques

(a) Random

(b) Friendly

(c) Abrasive counsel

(2) Keys to effective deposition testimony

(a) Do not hold the deposition in the doctor’s office

(b) Sanitize the office

(c) Physical comfort

(d) Avoid practice distractions

(e) “Off the Record”

(3) Lawyer’s deposition tactics

(a) Questioning techniques

(i) Random

(ii) Friendly

(b) Abrasive counsel

(c) Keys to effective deposition testimony

(i) Do not hold the deposition in the doctor’s office

(ii) Sanitize the office

(iii) Physical comfort

(iv) Avoid practice distractions

(4) “Off the Record”

c) LOADED QUESTIONS

(1) Do you consider the work of Dr. ___ to be authoritative?

(2) To what journals do you subscribe?

(3) Are they authoritative?

(4) Why do you subscribe to them?

(5) Were the patient’s presenting symptoms consistent with ___ (the condition the chiropractor failed to diagnose)?

(6) Did you rehearse your testimony with your lawyer?

(7) Is that everything that you did?

(8) How much did you pay your expert witness for his testimony?

(9) Were you satisfied with this patient’s progress?

(10) What would you do differently today?

(11) Are you familiar with the Code of Ethics of the American Chiropractic Association?

(12) Can you draw me a picture of what you are describing?

(13) Would it be significant for you to learn that . . . (for example, the head of radiology at the local hospital says you failed to properly diagnose the patient’s condition)?

(14) What was the last journal article you read on this subject?

(15) What did your patient say after you broke her rib?

(16) Who did you speak with to prepare for this deposition?

(17) Have you spoken with any of the other witnesses in this case?

(18) What efforts were made to make your stories consistent?

(19) Have you discussed this case with any of your colleagues, teachers, or at any seminar?

(20) Did you take notes while attending any of the depositions taken during this case?

(21) Your patient testified . . . Are you calling her a liar?

d) Depositions: rules for testifying

(1) Tell the Truth

(a) In a lawsuit, honesty is the best policy, and a lie may lose the case.  Telling the truth, however, demands more than refraining from telling a deliberate falsehood.  Telling the truth requires that witnesses testify accurately about what they know.  Everything you say must be right, must be correct, and must be accurate.

(b) To be accurate in all of your answers, you must be aware that technically you cannot possibly tell what you did yesterday, what you saw yesterday, or what you heard yesterday.  Technically you can only testify to what you remember doing yesterday, what you remember seeing yesterday, or what you remember hearing yesterday.

(c) Memory is not perfect.  You can talk about what you saw, what you heard, and what you did as though memory were fact, but you are really only remembering something.  That's an important distinction.  Obviously there are some things that you do remember, and you remember them clearly, and there can be no question about them.  But there will probably be many things about which you may be uncertain.  In those instances you can testify only about what you remember.

(d) It is important to distinguish whether you witnessed a particular fact or whether you have knowledge of the fact only because someone has told you about it.  If your knowledge is based only upon what you have been told, you should make that clear in your testimony.  For example, you may "know" that it will cost $1,000 to repair your automobile; however, you know that fact only because you learned it from someone else (probably a body shop or insurance appraiser).

(2) Straighten Out Confusion

(a) If you should get confused about a point, straighten the matter out while the deposition is being taken.  You will have an opportunity to read the testimony over afterward and make any necessary corrections, but it is better to make your corrections at the time of deposition.  For example, the lawyer may ask you a question that will remind you of a related question you have already answered.  The new question may remind you that when you answered the previous one, you made a mistake.  The worst tack you can take is to try and cover up that mistake by giving another incorrect answer.  The best one is to correct the mistake then and there.  Say, "Excuse me, I just remembered back there you asked me X and I said Y.  I was mistaken, I should have told you Z."

(3) Don't Guess

(a) If you do not remember or know something, admit it.  "I don't know" is a perfectly acceptable answer.  You may be embarrassed.  You may feel that you should be able to remember, but unless you really do remember, do not guess.  You have nothing to gain by guessing.  If you guess wrong, you have lost.  Guessing is a game you cannot win, so there is no sense playing it.

(b) You cannot answer accurately if you do not hear or understand a question.  So be sure that you hear and understand it before you try to answer it.  If you do not hear it, ask to have it repeated.  If you do not understand it, ask to have it explained.  It is important that you understand each question the way the lawyer intends you to understand it.

(c) It is likewise important that anyone else who hears or reads your answer understand it the same way that you mean it.  Language is inexact.  It is much easier to be general than to be specific.  Therefore, the defense attorney's questions may have several meanings, and your answers may have several meanings.  Be sure that your answers are as exact as they can be, so no one can misinterpret them.

(4) Give Accurate Estimates

(a) Beware of questions involving time, speed, and distances.  No one can always testify accurately about time, speed, and distances involved in an automobile collision.  If you estimate, clearly state that you are estimating.  Because time can easily be computed from distance and speed and speed can easily be computed from time and distance, your estimates may be used to prove that you were speeding.  In addition, if your estimates conflict, they may be used to discredit your testimony.  Be sure your estimates are reasonable.  If necessary, revisit the collision scene and take measurements to help you with these estimates.

(5) Clarify Multiple Meanings

(a) You will be asked questions that have multiple meanings.  If there is any doubt in your mind as to whether a question has a multiple meaning, either make sure that you understand what the questioner means or make sure that what you mean is clear.  For example, the defense attorney will probably ask general questions such as, "What things can't your patient do now that they could do before they were injured?"  "Can't do" interpreted literally means physically impossible to ever do.  But that situation is rare.

(b) Normally there are activities that the patient can't do without pain, that the patient can't do as well, that the patient can't do as fast, that they can't do as often, that the patient can't do with the same degree of efficiency as they could before.  These are the usual kinds of "can't do's" that are going to apply--not the physically impossible "can't do's."  There may be activities your patient tries not to do and "can't do" in that sense, so make sure that when you answer this question, it is clear what you are talking about.

(6) Answer Background Questions as Accurately as Possible

(a) The lawyers will ask you for background information.  They will probably ask your address, when and where you were born, where you went to school, what jobs you have had, and what your salary was.  You may not be able to remember all such details, but do your best.  If you do not remember, tell the questioner that you do not remember or give the best possible estimate.  For example, "Well, I'm not sure, but it seems to me it may have been back in 1955 or 1956, about then."

(7) Beware of a Question That Assumes a Fact

(a) You might be asked a question that assumes a fact that isn't true or assumes that you have testified to a fact when you haven't.  You have heard the question, "Have you stopped beating your wife yet?"  You can't answer it "yes" or "no" without getting into trouble because it assumes a fact that isn't true.  The wife beating type questions may not be obvious.

(b) For example, the questioner may ask, "Well, how fast were you driving before this accident?"  and you may say, "Well, I'm not sure, 15, 20, maybe 30 miles an hour, I don't know, somewhere along in there."  Later the questioner will ask, "Well, as you were driving along at 30 miles an hour, what was the first thing you saw?"  This assumes you had testified you were going 30 miles an hour when in fact you testified you were going between 15 and 30 miles an hour.

(8) Watch Out for Alternative Questions

(a) Another type of question to watch out for is a question in the alternative, such as, "Well, now, is it one or is it two?  Which is it?"  The danger is that you may know it isn't one, but you don't know whether it's two or not.  Your mind may reason that if it's either one or two, and you know it's not one, then it must be two.  So you answer, "It's two," when you really don't know.  

(b) The fallacy in this type of reasoning is easy to see.  "What color is this pencil? It is red or is it blue?"  You can see that it is obviously yellow.  So just because questions are put to you in the alternative doesn't mean that the given alternatives are the only ones.

(9) Be Alert to Paraphrases

(a) The opposing attorney may paraphrase part of your testimony.  He or she may say, "Well, now, let me see if I understand you correctly; If I am mistaken, you correct me," and then will state what he or she understands your testimony to be.  If any word is used that you do not think is correct, call it to the lawyer's attention.

(b) Even if the paraphrase sounds perfect to you, do not give an unqualified "yes."  You may be saying "yes" to something that you really didn't intend.  A word may have a meaning that you didn't understand or appreciate.  The most you can say is, "Yes, that sounds about right," or "As far as I can tell, that's about right."  Otherwise, you are putting your stamp of approval on every word used and you are letting the defense attorney tell your story in his or her words.

(10) Take Your Time

(a) Give the question as much thought as is required to understand it and form your answer--then give the answer.  The deposition transcript will not indicate whether you hesitated before giving your answer.  Thus, it is a good practice to hesitate for several seconds after each question and to think about your answer before you begin talking.  However, at the time of trial bear in mind that if you take a long time to answer each question, the jury may think you are making up your answers.

(b) Do not answer while the questioner is still talking.  If you are talking and the questioner is talking, you should stop.  One of two things is happening:

(i) You are answering before the questioner has finished the question, in which case you should stop because you can't listen to the question and understand it while you are answering it.

(ii) The questioner is interrupting you before you have completed your answer to the first question, in which case you should also stop.

(c) If your attorney makes an objection to a question, stop immediately and listen carefully to the objection.  They probably will not make very many objections, because the other lawyer has a great deal of latitude in a deposition and most objections are reserved until the trial.  After your attorney has made an objection, you will usually be expected to answer the question, unless they have instructed you to not answer.

(d) When you stop because you have been interrupted, pay no attention to the question now being asked, but keep in mind what you were about to reply to the first question.  If you don't, chances are you will forget it.  When the questioner finishes talking, say, "Pardon me, I wasn't through with my last answer."  Then give your answer and ask, "Now, what was your next question?"

(11) Answer Concisely

(a) Answer a question concisely and then wait for the next question.  Say what you need to say but don't go on a tangent.  Keep in mind that the questioner may be friendly but is not there to help you, and, conversely, you are not there to help the questioner.

(b) You should not be evasive or argumentative.  Nor should you nitpick about language.  Don't hide anything.  You are only to answer the question, but the question must be asked before you give an answer.

(12) Beware the Friendly Lawyer

(a) The other lawyer may try to exploit the informality of the deposition by being friendly and non-threatening.  Do not be fooled.  The other lawyer is representing the opposing party and is trying to find information that he does not already have, to crystallize your testimony, and possibly to discredit your testimony.

(13) Do not Volunteer Information

(a) Although you must answer the questions completely, you do not have to provide any information that the other side does not request.  Do not continue talking only because the other lawyer seems to expect you to continue or only because the other lawyer hesitates before asking the next question.  

(b) You will have an opportunity to testify more completely at the time of the trial.  Ordinarily, your attorney will not ask any questions during your deposition or they will ask very few questions. They will usually reserve their  questions until the time of trial.  

(c) Don't invite more questions.  You can do this by the inflection of your voice.  For example, the questioner may ask what shoe you put on first this morning.  If you answer, "Well, I don't remember what shoe I put on first this morning," with the accent on "this," you are inviting another question.

(14) Ask for Documents

(a) If you need to look at a document to answer a question, ask for a chance to look at that document before answering the question.

(15) Be Aware of Your Speech and Appearance

(a) Talk loudly enough so everybody can hear you.  Don't chew gum, and keep your hands away from your mouth so you can speak distinctly.  Speak up so the court reporter can hear you.  You must give an audible "yes" or "no" answer.  The reporter cannot hear nods of the head.  "Yes" or "no" sounds better than "un-huh" or "yeah."  Dress conservatively and be well-groomed.

(16) Don't Be Defensive

(a) Don't argue with the opposing lawyers.  They have a right to question you, so do not become defensive or give evasive answers.  You are not there to convince them how right you are or how wrong the other side is.  You are not there to do anything except answer every question as accurately, courteously, and concisely as possible.

(17) Don't Lose Your Temper

(a) You should appear to be completely disinterested, as though you were testifying about an accident that happened to somebody else.  Do not lose your temper no matter how hard you are pressed.  Remember, if you lose your temper, you have played right into the hands of the other side and you may lose the case.

(18) Be Courteous

(a) One of the best ways to make a good impression is to be courteous.  Be sure to answer "Yes, sir" or Yes, Ma'am" and "No, sir" or "No, Ma'am."

(19) Avoid Joking

(a) Avoid wisecracking and joking.  A lawsuit is a serious matter.  If you do not take the case seriously, the jury will not take your claim or defense seriously.

(20) Do Not Exaggerate Your Patient’s Physical Condition or Complaints

(a) Freely admit that certain parts of your patient’s body were not hurt or no longer hurt.  And don't complain of trivial ailments or every minor pain or discomfort that your patient might have.

(21) Don't Be Your Own Doctor

(a) You know where you hurt and how it feels, but you are not qualified to give a medical explanation of your condition.  If you try to quote your doctor in much detail, you may make a mistake.  You may have forgotten exactly what was said and put words in your doctor's mouth.  This will sound as if you are contradicting your doctor.  It is best to stick to basic conditions you know for sure such as "My arm was broken" or "There was something wrong with my back."

(22) Review Your Medical History

(a) The questioner is probably going to ask you about other injuries that you might have had, other doctors that you might have seen, or the times you were in the hospital.  Make every effort to review your medical history so you can testify as accurately as possible.

(b) The questioner may ask, "Well, now, have  you told me every doctor you have been to?"  You cannot accurately answer "yes."  You can only say, "I've told you all I can remember."  Or you may be asked, "Have you told me every time you have been hurt?"  You can only accurately answer, "I have told you all I can remember."

(23) Don't Be Reluctant to Admit to Discussions with Me

(a) If you are asked whether you have talked to your lawyer, admit it freely.  After all, you retained your attorney to provide you with such advice.

(24) Don't Exaggerate Caution

(a) Be careful not to exaggerate the caution you exercised. Ordinary care is all that the law requires, and excessive caution may not be believable or may be physically impossible.

(25) Don't Answer Questions About Managing the Lawsuit

(a) The defense may ask whether you have any objection to showing your income tax returns of being examined by a doctor of their choice, or whether you have any objection to their talking to your doctors.  Questions like this have to do with the management of the lawsuit.  Let your lawyer be the one to answer those questions.

(26) Beware of the "Have You Told Me Everything" Question

(a) At the end, the defense attorney may decide to ask you, "Have you told me everything about your injury?  Have you told me everything about how this happened?"

(b) Chances are you have not because you were not asked questions about everything.  You are only required to answer what was asked, so don't "close the book" by saying, "Yes, this is all."  Instead, what you can say is, "Yes, as far as I can recall, that's about all.  I have tried to answer your questions.  I believe I have answered them the best I know how."

3. Requests for Production

a) may include computer records

b) Drafts and back-ups

c) Sample -- pp. 126-127

4. Requests for admissions, p. 130

5. Physical and Mental Examinations

6. Requests for Disclosures

a) Disclosures under Texas rules

(1) the correct names of the parties to the lawsuit;

(2) the name, address, and telephone number of any potential parties;

(3) the legal theories and, in general, the factual bases of the responding party's claims or defenses;

(4) the amount and any method of calculating economic damages;

(5) the name, address, and telephone number of persons having knowledge of relevant facts, and a brief statement of each identified person's connection with the case;

(6) for any testifying expert:

(a) the expert's name, address, and telephone number;

(b) the subject matter on which the expert will testify;

(c) the general substance of the expert's mental impressions and opinions and a brief summary of the basis for them, or if the expert is not retained by, employed by, or otherwise subject to the control of the responding party, documents reflecting such information;

(7) if the expert is retained by, employed by, or otherwise subject to the control of the responding party:

(a) all documents, tangible things, reports, models, or data compilations that have been provided to, reviewed by, or prepared by or for the expert in anticipation of the expert's testimony;  and

(b) the expert's current resume and bibliography;

(8) any indemnity and insuring agreements described in Rule 192.3(f);

(9) any settlement agreements described in Rule 192.3(g);

(10) any witness statements described in Rule 192.3(h);

(11) in a suit alleging physical or mental injury and damages from the occurrence that is the subject of the case, all medical records and bills that are reasonably related to the injuries or damages asserted or, in lieu thereof, an authorization permitting the disclosure of such medical records and bills;

(12) in a suit alleging physical or mental injury and damages from the occurrence that is the subject of the case, all medical records and bills obtained by the responding party by virtue of an authorization furnished by the requesting party.

(a) Texas Rules of Civil Procedure, Rule 194.2

M. Trial Preparation and Procedures

1. General recommendations

a) Assure mental and physical health

(1) Exercise and diet

(2) Stress

(3) Addictive behaviors

b) Let the defense team do its job

c) Maintain the status quo

2. Specific preparation

a) Review all depositions

b) Tour the courthouse

c) Attend a trial

3. Investigate/challenge opposing experts

4. Motion for summary judgment

5. Final considerations

6. Ten Steps to the Courthouse

a) The Notice Letter

b) The Original Petition

c) The Answer

d) Interrogatories

e) Attorney Conference

f) The Medical Records

g) The Plaintiff’s Deposition

h) The Physician’s Deposition

i) Miscellaneous Matters

j) The Courthouse

7. Trial procedure

a) Judge or jury

b) Jury selection

c) Opening statements

d) What is “direct examination”


e) What is “cross-examination”

f) Closing arguments

g) Jury instructions

8. Purposes of cross-examination

a) Discredit the witness

b) Elicit additional testimony

c) Tell the cross-examiner’s story

d) Confuse the issues

e) Display the cross-examiner’s knowledge

f) Lay foundation for impeachment through other witnesses

g) Lay basis for objection to further testimony by the witness

9. How to provide persuasive testimony

a) Dress professionally

b) Men’s attire

c) Women’s attire

d) Avoid ostentation

e) Avoid excesses in grooming

f) Avoid excesses in mannerisms and gestures

g) Remember that the jury has never seen the lawyer before

10. Rules for testifying on cross-examination

a) Keep it simple

b) Avoid lecturing

c) Establish eye contact with Jurors

d) “I don’t know” is an acceptable answer

e) Address the jury like a favorite patient

f) Listen to the questions

g) Think before responding

h) Avoid arguing

i) Be quiet during objections

j) Do not look at your lawyer after a difficult question

k) Never ask the judge, “Do I have to answer that?”

l) Speak clearly and forcefully

m) Maintain good posture

n) Do not try to defend the entire profession

o) Avoid equivocating

p) Avoid humor

q) Repeat your story

11. Standard cross-examination techniques

a) Random questioning

b) Comparison with M.D.’s

c) Brochures and pamphlets

d) Familiarity with ethical codes

e) Over-utilization

f) Advertising

g) Test Anatomical Knowledge

N. Tort Reform

1. Eliminate or cap contingency fees

2. Maximum recovery for non-economic damages

3. Merit affidavit

a) Korman case, pp. 150-151

b) 6 years of litigation

4. Malicious prosecution/Abuse of process

a) Dutt v. Kremps, pp. 152-54

b) 10 years of litigation

V. Risk Management:

A. Essential elements of malpractice claim

1. Duty (General, Contract, Statutory)

a) Formation of the doctor-patient relationship

b) Consequences of the formation of a doctor-patient relationship

2. Dereliction of Duty (Breach of Duty or Negligence)

3. Direct Causation (Proximate Cause)

a) Foreseeable

b) Direct Relationship

4. Damage

B. Formation of the Doctor-Patient Relationship

1. Created by: 

a) Express Acceptance, Written or Oral; or 

b) Implied Creation by Exercise of Independent Medical Judgment

2. Informal or social setting

3. Telephone Communications

4. Money is not the Key

5. Freedom of Choice

a) ACA: Doctors of chiropractic should hold themselves ready at all times to respond to the call of those needing their professional services, although they are free to accept or reject a particular patient except in an emergency. ACA Code of Ethics § A.1.

b) ICA: The doctor of chiropractic should make himself/herself available, but more importantly, be accessible to patients in need of his/her professional services. The doctor of chiropractic shall, to the best of his/her ability and immediate circumstantial limitations, render all possible assistance to any patient(s) in emergency health care situations. Except in emergency situations, a doctor of chiropractic has the right to accept or reject a particular patient. ICA Code, Principle 1.A.

c) The Texas Supreme Court has held that “because a physician has the right to reject employment, the reason a physician declines to treat a patient is immaterial to the issue of medical malpractice.” 

(1) “A physician may decline treatment and thereby decline to create a physician-patient relationship, even on the basis of an erroneous conclusion that the patient's condition is beyond his or her ability to treat.” St. John v. Pope, 901 S.W.2d 420, 423 (Tex. 1995).

d) AMA: Physicians are free to choose whom they will serve. The physician should, however, respond to the best of his or her ability in cases of emergency where first aid treatment is essential. American Medical Association, Code of Medical Ethics: Current Opinions with Annotations (1994 Ed.) § 8.11, p. 117.

e) A doctor-patient relationship is established as a result of a contract, express or implied, that the doctor will treat the patient with professional skill. The relationship is a consensual one and, when no prior relationship exists, the doctor must take some action to treat the patient before the relationship can be established. Day v. Harkins & Munoz, 1997 WL 297620, *2 (Tex. App. — Houston [1st Dist.] 1997)

(1) Express Acceptance

(2) Exercise of Judgment

6. Social Settings

a) A casual acquaintance sees a D.C. on the golf course and complains of a “burning sensation” in the middle of his back. The friendly, sympathetic doctor performs some quick, perfunctory palpation, slaps the fellow on the shoulder and observes that: “It just looks like a minor strain, but you should come into the office Monday morning and let me check it out.”

b) Does this brief encounter create a doctor/patient relationship?

c) Did the doctor do anything wrong?

d) What should the doctor have done differently?

7. Telephone cases

a) Telephone Case # 1

(1) Patient called doctor with back pain. She had numbness in her legs and difficulty walking

(2) Doctor listened to patient describe her symptoms

(3) Doctor refused to make a house call, and told her only that she should call him the next morning

(4) Patient was later admitted to hospital and ultimately became a paraplegic

(a) Clanton v. Von Haam, 340 S.E.2D 627 (Ga. App. 1986).

b) Telephone Case # 2

(1) Patient alleged that a doctor-patient relationship was established when Dr. Shah agreed to go to the hospital to see Ronald Ortiz. 

(2) Dr. Shah never saw Ronald Ortiz, never talked to him, and never gave any advice to anyone in the emergency room about him. Dr. Shah simply told the emergency room nurse he was on his way to the hospital.   This act did not create a doctor-patient relationship.

(a) Ortiz v. Shah, 905 S.W.2d 609, 610-11 (Tex. App. — Houston [14th Dist.] 1995)

c) Telephone Case # 3

(1) On-Call doctor was called at home. Doctor listened to patient’s symptoms and recommended transfer of patient to another hospital.

(2) Dr. St. John had no physician-patient relationship with Pope.   At no time did St. John agree to examine or treat Pope.   Although St. John listened to Suarez's description of Pope's symptoms, and came to a conclusion about the basis of Pope's condition, he did so for the purpose of evaluating whether he should take the case, not as a diagnosis for a course of treatment.

(a) St. John v. Pope, 901 S.W.2d 420, 421-422 (Tex. 1995)

d) Telephone Case # 4

(1) Doctor was called and asked to evaluate patient who was in labor and decide whether she should be transported to another hospital.

(2) Dr. Rodriguez was not asked nor did he refuse to come in to examine the patient.  Instead, he was asked to evaluate certain information and make a medical decision whether Mrs. Wheeler could safely be transferred to John Sealy. We conclude that in evaluating the status of Mrs. Wheeler's labor and giving his approval, he established a doctor-patient relationship with Mrs. Wheeler and accepted the duties which flow from such a relationship.

(a) Wheeler v. Yettie Kersting Memorial Hosp., 866 S.W.2d 32, 38-40 (Tex. App. — Houston [1st Dist.] 1993)

8. Recommendations

a) Train staff not to give professional advice

b) Avoid giving telephone advice

(1) New Patients

(2) Existing Patients

c) Document telephone calls

9. Other Risky Situations

a) Walk-in patient

b) Consulting doctors

c) Appointments

d) HMO’s

e) Discrimination

(1) AIDS patients, p. 167

(2) Sign Language Interpreter

f) Insurance physicals / Employment Screening

(1) Ervin v. American Guardian Life Assurance Co., p. 160 -- Dr. who performed insurance physical had no duty to discover or disclose heart condition to patient.

C. Consequences of the Formation of a Doctor-Patient Relationship

1. Duty of Reasonable Care: That degree of care, diligence, judgment and skill which is exercised by a reasonable, prudent chiropractor under like or similar circumstances.

2. How Does the Standard Change?

a) Statutes and Administrative Regulations

b) Judicial edict

c) Technology

d) College training

e) Locale

f) Specialization

g) Referral

h) Professional Associations / Guidelines

i) Advertising

j) Implied Contract (Case Fees)

3. Duties imposed by law

a) Abuse reporting requirements: Children, Elderly and Disabled, and Spouses

b) Nondiscrimination against AIDS patients

c) Malpractice Insurance

d) Other miscellaneous duties

(1) Warning of Driving Hazards 

(a) Eye patch case -- Joy v. Eastern Maine Medical Center (pp. 167-68)

(b) Texas law: A physician … may inform the Department of Public Safety of the State of Texas or the medical advisory board, orally or in writing, of the name, date of birth, and address of a patient older than 15 years of age whom the physician has diagnosed as having a disorder or disability specified in a rule of the Department of Public Safety of the State of Texas. TX HEALTH & S § 12.096.

(c) Driving Hazards - Quaaludes

(i) Plaintiffs' petition alleged that physician was negligent in prescribing Quaalude for his patient and in failing to warn her not to drive an automobile while under the influence of such drug, and that such negligence was a proximate cause of the personal injuries sustained by plaintiff when he was struck by a car driven by patient, was sufficient to state a cause of action against physician.

(ii) Gooden v. Tips, 651 S.W.2d 364, 43 A.L.R.4th 139 (Tex.App.-Tyler Apr 28, 1983)

(d) Driving Hazard - Epilepsy

(i) Treating physicians do not have common law duty to third parties to warn epileptic patients not to drive, for purposes of negligence claims against physicians for failure to warn if patient has accident and injures third party during seizure; responsibility for safe operation of vehicle should remain primarily with driver who is capable of ascertaining whether it is lawful to continue to drive once disorder such as epilepsy has been diagnosed and seizures have occurred. 

(ii) Praesel v. Johnson, 967 S.W.2d 391 (Tex. 1998)

(2) Tarasoff: Duty to Warn

(a) A young girl was murdered by  a psychotherapist's  patient. The parents of the girl alleged that the patient had confided  his intentions to the defendant psychologist. After weighing the  competing interests of a patient's right to confidentiality and  the interest  to society of allowing therapists to warn others of potential danger,  the California Supreme Court held that “once a therapist does  in fact  determine, or under applicable professional standards reasonably  should have determined, that a patient poses a serious danger of  violence to others, he bears a duty to exercise reasonable care to  protect the foreseeable victim of that danger.” The discharge of  such duty may require the therapist to take various  steps, including warning the potential victim, the authorities, or  those in a position to protect the potential victim.

(b) Tarasoff v. Regents of Univ. of Cal., 551 P.2d 334  (Cal. 1976)(en  banc).

(3) AIDS Warning

(a) Wife of hemophiliac who was infected with HIV virus sued health care provider to recover for emotional distress caused by provider's breach of duty to notify her of hemophiliac's possible exposure to HIV. The Texas Supreme Court held that: (1) had provider given notice to wife of hemophiliac's possible exposure to HIV, notice would have fallen within definition of "test result," under former version of Communicable Disease Prevention and Control Act (CDPCA), which listed persons to whom HIV test result could be provided; (2) provider had no duty to notify wife of hemophiliac's possible exposure to blood contaminated by HIV.

(b) Santa Rosa Health Care Corp. v. Garcia, 964 S.W.2d 940 (Tex. 1998)

(4) Warning of Sports Risks

(a) Five years after hip replacement surgery, patient was injured while skiing. Patient was confined to wheelchair or crutches for the rest of her life.

(b) Conflicting testimony regarding warning made or not made by doctor. No documentation.

(c) “A physician has a duty to warn his patient of how to avoid injury following treatment and failure to do so is negligence.”

(d) Mikkelsen v. Haslam, (p. 169-70)

D. Compliance with the Legal Standard of Care

1. Duty to provide quality care

2. How is the Standard Proven?

a) The role of the expert witness

b) M.D.’s testifying against D.C.’s

c) Locality rule v. national rule

d) Practice Guidelines

e) Res ipsa loquitur

(1) Case study: rib fracture, p. 174

(2) Case study: Stroke, pp. 174-75

3. Deviating from the Standard of Care

a) Child Abuse Reporting

(1) “cause to believe” abuse or neglect

(2) 48 hours

(3) Broad definition of abuse and neglect

(4) Not limited to patients

(5) Immunity

(6) Civil Liability

(7) Criminal Penalty

(8) Elderly and disabled / Spouses

b) Inadequate instructions to patient

(1) Exercise

(2) Home therapy

c) Use of drugs and alcohol

(1) Substance abuse by the doctor 

(a) No insurance coverage when under the influence

(2) Substance abuse by staff

(3) Substance abuse by the patient

4. Illustrative Malpractice Cases

a) Foster v. Hager

(1) Failure to perform Vascular Sufficiency Tests

(2) Brain stem stroke

(3) $110,000 verdict

b) Anonymous

(1) Failure to review other records

(2) Adjusted patient for 12 weeks

(3) Patient lost bladder control and suffered spastic Parapareis

(4) DC treated patient until unable to walk

(5) $1.9 million settlement

c) Curby v. Webster

(1) Failure to diagnose

(2) Slipped capital femoral epiphysis

(3) DC treated patient for 8 months while condition deteriorated

(4) X-ray of hips taken

(5) $2.5 million settlement

d) Smith v. McMann

(1) Hematoma on spinal cord

(2) DC treated patient after car wreck despite neurological deficit and inability to walk

(3) Emergency surgery performed

(4) $1 million settlement

e) Cooke v. Greenstein

(1) Tuberculosis

(2) DC treated patient with persistent cough, congestion and fatigue for 2 years

(3) $275,000 settlement

f) Tran v. Ehrenberg

(1) Disc Herniation (1)

(2) Patient’s condition deteriorated over 100 visits

(3) $225,000 settlement

g) Madin v. Nykwest

(1) DC failed to diagnose herniation

(2) Herniation required an emergency laminectomy after aggravation by manipulation

(3) DC argued:

(a) Treatment did not cause any further injury

(b) No malpractice when held to the standard of a chiropractor, not an orthopedic surgeon or neurologist

(4) Defense verdict

h) Strickfaden v. Smith (p. 180)

(1) Failure to diagnose Temporal Arteritis

(2) Patient had pain in the back of the head

(3) DC failed to perform exam; relied solely on written questionnaire 

(4) Confidential settlement

i) Glace v. Bonnefin (p. 181)

(1) Failure to Diagnose Kidney Stone

(2) Patient had low back pain in 1981

(3) Diagnosed with kidney stone in 1984

(4) Patient claimed that x-ray showed kidney stone

(5) Doctor argued that kidney stone was asymptomatic until 1984

(6) Defense verdict

j) Rosenberg v. Cahill (p. 181)

(1) Failure to diagnose Hodgkins Disease

(2) DC took x-rays and treated child

(3) X-rays showed multiple tumors

(4) DC argued that he was a “straight chiropractor” and looked only for subluxations

(5) Appellate court reversed summary judgment

k) Smith v. McMann (p. 181)

(1) Failure to Diagnose Spinal Cord Hematoma

(2) Patient injured in car wreck; weakness in her legs

(3) DC continued to treat despite neurological deficit and inability to walk

(4) Emergency surgery revealed hematoma on spinal cord

(5) Earlier surgery could have avoided permanent damage

l) Roberson v. Counselman (p. 181)

(1) Failure to Diagnose Heart Attack

(2) Patient had shortness of breath, chest pain and history of cardiac problems

(3) Fatal coronary several hours later

(4) Remanded for jury to determine if failure to refer was a “substantial factor” in causing the injury.

m) Lumia v. Baker (p. 182)

(1) Failure to diagnose degenerative disc disease

(2) Patient complained that DC caused a herniated lumbar disc

(3) DC x-rayed cervical and upper thoracic region

(4) DC claimed that he never adjusted the lumber region, but notes only indicated that an adjustment had been made

(5) Defense Verdict

n) Failure to take x-rays

(1) Sherman v. McCullough (p. 182)

(a) Osteoporosis

(b) DC manipulated patient without reviewing x-rays that would have shown osteoporosis

(c) Facility that took x-rays went out of business

(d) Patient suffered 3 compression fractures

(e) $300,000 judgment

(2) Goodman v. Holder (p. 182)

(a) Stroke

(b) Patient suffered stroke after cervical adjustment

(c) Patient claimed DC should have taken x-rays

(d) DC successfully argued that he complied with the standard of care

(3) Goodman v. Holder (p. 182)

(a) October 1988, patient fractures sternum, elbow and shoulder in car wreck

(b) DC treated patient on numerous occasions until June 1989

(c) No x-rays were taken

(d) Patient claimed punitive damages

(i) No insurance

(ii) Not dischargeable in bankruptcy

o) Tappan v. Florida Medical Center (p. 183)

(1) Patient died of lung cancer

(2) DC had been treating back and other pain

(3) Suit dismissed because cancer would have been terminal even if diagnosed earlier

(4) Plaintiff may have claim under Florida survival statute

p) Anonymous

(1) Failure to read previous x-rays

(2) Patient complained of numbness in hands and feet; previous treatment by family doctor and neurologist

(3) DC did not attempt to obtain records from previous doctors, which included cervical CT

(4) DC adjusted patient 2-3 times per week for 12 weeks

(5) $1.9 million structured settlement

q) Verner v. Brewer (p. 183)

(1) DC treated patient for tightness in neck and shoulder blade with pain radiating into arm

(2) Complained of numbness in ankle on 4th visit

(3) Defendant performed only 5 adjustments; another DC performed 26 adjustments

(4) Jury verdict $120,000

r) Stoczynski v. Livermore (p. 184)

(1) Patient was hurt in car wreck and claimed that DC aggravated her condition

(2) $205,000 verdict

(3) Plaintiff’s expert was an Osteopath 

s) Haidet v. Johnston Chiropractic Clinic (p. 184)

(1) Cervical disc herniation

(2) $465,800 verdict

t) Nassiri v. Smith (p. 184)

(1) Brain stem injury

(2) Caused by chiropractic occipital lift

(3) $41,000 verdict

u) Spencer v. Osborn (p. 184)

(1) Aggravated disc herniation

(2) Laborer hurt on the job; treated by DC

(3) Laborer is hurt again on the job

(4) Severe back pain radiating into extremity

(5) DC argues that herniation was caused by second injury, another incident not reported to the employer or in a car wreck

(6) Verdict for $300,000

v) Over-forceful Adjustments

(1) Noonan v. Turnbull (p. 184)

(a) Over-forceful adjustment

(b) Plaintiff claimed torn ligament and tendon from over-forceful adjustment

(c) DC argued adjustment cannot cause that injury

(d) Defense verdict

(2) Rowen v. Cannon (p. 185)

(a) DC treated patient for low back pain

(b) Patient’s condition worsened

(c) Patient had herniated disc with a complete block of the dural sack; permanent nerve damage

(d) $1.65 million settlement

(3) Shauck v. Hartford Insurance (p. 185)

(a) Toggle recoil adjustment left patient dizzy, nauseous and with some numbness

(b) Internal right carotid artery was torn

(c) Patient suffered a stroke one week later

(d) Patient is now quadriplegic

(e) $1.5 million settlement

(4) Liberman v. Hertz (p. 185)

(a) Patient claimed over-forceful adjustment caused disc herniation and that DC should not have been adjusting the lower back

(b) DC argued that patient had long history of back problems and that herniation was caused by patient’s social activities

(c) Defense verdict

(5) Lowenthal v. Greenstein (p. 185)

(a) Patient had a knee problem

(b) DC used Rolfing treatment, acupressure and manipulation

(c) Patient claimed forceful manipulations caused herniated disc

(d) $173,000 verdict

(6) Alvarado v. Sherman (p. 185)

(a) Patient treated for 2 years by DC

(b) Herniated thoracic disc needed surgery

(c) $103,000 settlement

(7) Wilson v. Talton (p. 185)

(a) DC treated patient with low back and leg pain

(b) Patient went to emergency room, needed two surgeries and claimed that DC should not have adjusted her

(c) $175,000 settlement

w) TMJ Injuries

(1) Cook v. Eyre (p. 185-86)

(a) CA applied cervical traction

(b) Patient claimed traction caused a TMJ condition

(c) DC argued that TMJ condition was preexisting 

(d) Jury verdict for $119,000

(2) Anonymous

(a) DC treated patient for one year for TMJ

(b) Patient alleged DC failed to exercise due care in performing adjustments

(c) Herniated disc needed surgery

(d) DC claimed bowling accident injured patient

(e) $35,000 settlement

x) Meng v. Talcott (p. 186) – Hydraulic Table Injury

(1) Patient suffered epileptic seizure

(2) DC moved patient to floor

(3) Patient rolled onto table’s foot switch, fractured leg

(4) Defense verdict

y) Stroke Cases

(1) Pfefferly v. Solomon (p. 186)

(a) Patient treated for over a month

(b) Complained of dizziness

(c) Could not talk or walk for 15 minutes after adjustment

(d) Patient became quadriplegic

(e) $700,000 settlement

(2) Solsbury v. Goulding (pp. 186-188)

(a) No malpractice insurance

(b) Pre-judgment attachments on residence and offices

(c) During 6th treatment, she cried out during cervical adjustment. She immediately felt light-headed and dizzy and became disoriented

(d) Patient became a quadriplegic. She was brought into court in a wheelchair. She testified through a computer keyboard

(e) Doctor claimed he did not do a cervical manipulation on that day. His records specified only “spinal manipulation.”

(f) Verdict for $10 million

z) Sexual Improprieties

(1) Insurance coverage?

(2) Turney v. Duncan (p. 188)

(a) Breast examination

(b) Exam performed because patient complained of numbness from previous lymph node surgery

(c) Defense verdict

(3) Greenway v. Close (p. 188)

(a) Vaginal Manipulations

(b) Undisclosed settlement

aa) Anonymous

(1) Equipment collapse

(2) X-ray unit unbolted, Having new equipment installed

(3) Unit fell on patient, aggravated neck and back injuries

(4) $18,987 settlement

ab) Sprouse v. Knapp (p. 189)

(1) Rehab Injury

(2) Patient manipulated then forced to try to walk

(3) Patient suffered ruptured disc which required surgery

(4) Verdict for $200,000

ac) Crippen v. Charter Southland Hospital (p. 189)

(1) Breach of confidentiality

(2) Psychiatrist performed exam to determine if patient was fit to return to work

(3) Hospital released records to psychiatrist

(4) Hospital claimed patient gave implied consent by accepting employment

(5) Hospital liable for breach of confidentiality 

ad) Deward v. Whitney, 9 N.E.2d 369 (1937) (p. 189)

(1) Contraindications

(2) High blood pressure

(3) Patient suffered cerebral hemorrhage and died following cervical manipulation

(4) DC testified that it was not usual for chiropractors to treat patients with hypertension

ae) Dion v. Schamis (p. 190)

(1) Patient was being treated for severe headaches. History of hypertension

(2) Massive stroke suffered after manipulation

(3) 39 year old attorney left with mental capacity of a 7 year old

(4) $1 million verdict

af) Buckley v. Ferry (p. 190)

(1) Osteoporosis

(2) Patient had severe multiple compression fractures of lumber vertebrae

(3) DC argued that manipulations were to hip and thoracic areas. Compression fractures are natural course of osteoporosis

(4) Defense verdict

ag) Hewitt v. Whattan (p. 190)

(1) Osteoporosis

(2) Patient claimed that adjustment caused a loud cracking noise and excruciating pain

(3) x-ray revealed compression fractures

(4) DC argued that osteoporosis did not categorically contraindicate adjustment and that side posture adjustments could not have caused the fractures

(5) Defense verdict

ah) Brothers v. Lewis

(1) Multiple Adjustments

(2) Cervical adjustment attempted twice

(3) Second attempt resulted in dizziness and nausea

(4) Unconscious patient taken to hospital by ambulance

(5) Verdict for $110,000

ai) Rutledge v. Kaminski (p. 191)

(1) Ruptured Disc

(2) Patient claimed that DC failed to diagnose ruptured disc for which adjustment was contraindicated

(3) Defense judgment

aj) Harlow v. Chin (pp. 193-94)

(1) Return for additional treatment

(2) Patient slipped and fell and hit back of head and neck

(3) Patient went to MD several days later

(4) MD diagnosed muscle spasm and did not tell patient to come back if pain persisted or got worse

(5) Patient returned after three weeks with herniated cervical disc. Surgery left patient a quadriplegic

(6) Jury verdict for $6.3 million

ak) Cozzitorto v. Andrews

(1) Fetal x-ray injuries

(2) DC x-rayed pregnant female after car wreck. DC recommended abortion

(3) Patient sued other driver

(4) Other driver brought a third party complaint against DC

(5) Award of $36,075

al) Correll v. Goodfellow (p. 195)

(1) Ultrasound

(2) DC used ultrasound on 70 year old diabetic’s injured foot

(3) Foot became ulcerated and blistered

(4) Court held that jury could infer negligence

am) Contino v. Lucille Roberts Health Spa (p. 195)

(1) DC recommended an aerobic dance class

(2) Patient joined a health club

(3) Patient fell and injured back during class

(4) Patient sued health club

(5) Health club sued DC for negligently advising patient to take classes

(6) DC’s motion for summary judgment was denied

an) Dr. Carl Ferreri (p. 195-96)

(1) Unusual treatment

(2) DC treating dyslexia and learning disabilities

(3) $565,000 judgment

ao) Jones v. Malloy (pp. 196-97)

(1) Exceeding consent

(2) Patient had lumbar surgery and told DC not to work on her low back

(3) DC allegedly adjusted her low back

(4) Patient sued DC

(5) Defense verdict

ap) Jameson v. Kleeper

(1) Fraud and Deceit

(2) Patient claimed he was improperly treated, which delayed him from obtaining proper treatment, which delayed his entry into college, which delayed his entry into job market

(3) Defense verdict

aq) Ferguson v. New England Mutual Life Ins. (pp. 197-98)

(1) Assurance of insurance coverage

(2) MD’s staff advised patient that treatment would be covered by insurance

(3) Insurance denied claim on basis that treatment was not reasonably necessary

(4) Patient sued for a refund of their payments

(5) Court found breach of implied contract

E. Breach of Contract Claims

1. Elements of an Enforceable Contract

a) Mutual Assent

b) Consideration

c) Competent parties

d) Legal purpose

e) Written form (sometimes)

2. The Offer

a) Requirements of a Valid Offer

b) Offer intended by Offeror

(1) Advertisements

(2) Auctions

c) Definite Offer

d) Offer Communicated to Offeree

e) How Does an Offer End?

(1) Revocation by the Offeror

(2) Lapse or Expiration of Time

(3) Rejection by the Offeree

(4) Counteroffer by the Offeree

(5) Death or Insanity

(6) Illegality or Impossibility

f) What is an Acceptance?

(1) Only by Intended Offeree

(2) Acceptance in Agreement with the Terms of the Offer

(3) Acceptance Communicated to the Offeror

(a) Communication in a Bilateral Contract

(b) Communication in a Unilateral Contract

(4) Methods of Communicating Acceptance

(a) Stipulated means of communication

(b) Authorized means of communication

3. Defects of Assent

a) Mistakes

(1) Mutual Mistake about the existence of the subject matter

(2) Mutual mistake about the identity of the subject matter

(3) Unilateral mistake about the nature of the agreement

(4) Unilateral mistake about the identity of the person with whom the agreement is made

b) Fraud

c) Duress

(1) Force by threat of bodily or other harm that is so great it causes a person to perform an act that they would not have performed

d) Undue Influence

(1) Improper use of position of trust to gain an unfair economic advantage over that person

e) Fraud

(1) Elements of claim

(a) False representation or concealment of material fact

(b) Knowledge of falsity or reckless disregard

(c) Reliance by other party

(d) Damages proximately caused by reliance

(2) Remedies for Fraud

(a) Voidable

(b) Damages

4. Consideration

a) What is Consideration

(1) Performed Acts as Consideration

(2) Forbearance as Consideration

(3) A Return Promise as Consideration

b) Necessity for Consideration

c) Adequacy of Consideration

(1) Existing Legal Obligations

5. Minors and Legal Competency

a) Necessaries

b) Disaffirmance

c) Misrepresentation of Age

d) Statutes

e) Others Who Lack Capacity to Contract

6. Illegal Agreements

a) Gambling or Wagering Agreements

b) Agreements Involving Excessive Interest

c) Agreements with Unlicensed Persons

d) Agreements in Restraint of Trade

e) Agreements in Restraint of Marriage

f) Agreements Interfering with Public Service

g) Agreements Obstructing Justice

h) Agreements that Limit Production

i) Agreements that Control Prices

j) Agreements that Limit Competition

k) Effect of Illegality

(1) Unenforceable

(2) Severance

(a) “We hold that where an otherwise legal contract contains an illegal provision that is not an essential feature of the agreement, thus being clearly severable from other valid provisions, the other provisions of the agreement will not be deemed to be invalid simply because of the presence of the illegal provision.”

(b) Rogers v. Wolfson, 763 S.W.2d 922  (Tex.App.-Dallas 1989).

7. Form of Contracts: Oral and Written Contracts

a) Oral and Written Contracts

b) Statute of Frauds

(1) Applies to Executory Contracts Only

(2) Contracts Impossible to Perform within a Year

(3) Contracts Dealing with Real Property

(4) Contracts to Answer for the Debts or Defaults of Another

(5) Contracts in Consideration of Marriage

(6) Contract of Estate Executor or Administrator

(7) Contract for sale of “goods” for more than $500

c) Other Statute of Frauds Compliance Matters

(1) Contents of the Written Document

(a) Signed

(b) Terms of Agreement

(c) Multiple documents

(2) Parole Evidence Rule

(a) Merger

(b) Ambiguity

(c) Subsequent Promises

(d) Fraud

8. Practical Recommendations:

a) Read agreements

b) Make agreements in writing

c) Don’t sign agreement with blanks

d) Keep a copy

9. Termination of Contracts:  Methods of Termination

a) Performance

(1) Legal Tender

(2) Substantial Performance

b) Impossibility of Performance

(1) Destruction of Subject Matter

(2) Death or Disability

(3) Economic Frustration

c) Material Alteration

d) Agreement of the Parties

(1) Novation

e) Breach

(1) What is a Breach of Contract?

(2) Remedies of Breach

(a) Sue for Damages

(i) Mitigation

(ii) Actual damages

(iii) Nominal damages

(iv) Speculative/lost profits

(v) Liquidated damages

(b) Rescind the Contract

(c) Compel Specific Performance

(3) Statutes of Limitations

10. Statutes of Limitations

a) General Rules (Texas law)

(1) Claims by the Government

(2) 6 years for Promissory Note

(3) 4 years for breach of contract

(4) 2 years for tort (e.g., personal injury)

(5) 1 year for defamation

b) Exceptions to statute of limitations

(1) Disability (Minor or mentally incompetent)

(2) Absence from state

(3) Discovery rule

(a) Catz v. Rubenstein (pp. 238-39)

(4) Counterclaim

(5) Acknowledgement of claim

(6) Contractual limitations period

(7) Continuing course of treatment

(a) Amrhein v. Petachenko (p. 240)

11. Examples of claims for breach of Contract

a) Guaranteeing a cure

b) Exceeding consent given by the patient

c) Revealing confidential patient information

(1) Telephone errors

(2) The waiting room has ears

(3) Employee Hooky

(4) Insurance or Collection Matters

(5) Subpoenas

(a) Allen v. Smith (pp. 202-03)

(6) After Patient’s Death

d) Assurance of Insurance Coverage

e) Exceeding the scope of practice

12. Limiting Duty by Contract

a) Terms of Acceptance, p. 206

b) Pre-employment physical

(1) Chest x-ray revealed a widened mediastinum, which could indicate Hodkins disease

(2) Doctor advised employer that chest x-ray was abnormal, but told patient he was in good health. Patient later died from Hodkins.

(3) NJ Supreme Court held that "when a person is referred to a physician for a pre-employment physical, a physician-patient relationship is created at least to the extent of the examination, and a duty to perform a professionally reasonable and competent examination exists." . . . A contract existing to insulate the examining physician from liability for breaching a duty to communicate problems found in a pre-employment examination, violates the public policy of New Jersey and the common law notions of duty. The high court further noted that New Jersey statute required an examining physician, "where the examination discloses 'abnormalities or conditions not known' to the examinee, to advise him or her to consult another physician for treatment.

(a) Reed v. Bojarski, 764 A.2d 433 (N.J. 2001)

Arnold Reed was a heavy-equipment operator for Woolston Construction Company ("Woolston"). Woolston contracted with I.T. Davey Corporation ("Davey") to perform work at a New Jersey landfill. Prior to starting the job, Reed was required to undergo a physical examination. Davey contracted with Environmental Medicine Resources, Inc. ("EMR"), to perform the pre-employment examinations. EMR subcontracted the examinations to Life Care Institute Inc. ("Life Care") of New Jersey.

Pursuant to the contract with EMR, Reed's examination was to include a single, frontal x-ray of the chest. Also pursuant to the contract, if Life Care determined the x-ray was abnormal, it was to forward it to EMR within twenty-four hours, where EMR took on the responsibility for "over-reads and evaluation to obtain a diagnosis." 

An employee of Life Care, Dr. Michael Bojarski,  conducted the examination of Reed. Dr. D.A. DePersia, a radiologist, reviewed Reed's x-ray and informed Bojarski that Reed had a widened mediastinum, the cavity in the center of the chest. 

The court took it as accepted medical fact that a widened mediastinum among men in their twenties may be an indicator of lymphoma, including Hodgkin's disease. Bojarski sent Reed's examination package, including the x-ray with a note that it was abnormal, to EMR. Bojarski made no specific mention of the widened mediastinum in the report. Reed was then informed by Dr. Michael Barnes of EMR that he was in good health. The correspondence made no mention of the widened mediastinum or any potentially dangerous condition. Approximately six months later, Reed returned to Life Care for an examination. Reed had lost twenty-five pounds and was suffering from flu-like symptoms. Bojarski did not ask Reed if he had learned of the previous x-ray result. A month later Reed was admitted to a hospital with Stage IIB Hodgkin's disease. Reed died eight months later at the age of twenty-eight. 

Linda Reed, wife of Reed and executor of his estate, brought suit against Bojarski, DePersia, Life Care, and EMR in New Jersey state court. DePersia was granted summary judgment and a settlement was reached with EMR. The cases against Life Care and Bojarski went to trial, where the trial court allowed the jury to consider the contract between EMR and Life Care in determining whether Bojarski exercised reasonable care in notifying only EMR of the results of the x-ray. The jury returned a verdict in favor of Bojarski. Reed appealed and the appellate division affirmed the judgment. Reed then appealed to the New Jersey Supreme Court.

The New Jersey Supreme Court reversed the jury verdict and remanded the matter for retrial. The high court stated that it was "confronted with the question whether a physician, performing a pre-employment screening, who determines that the patient has a potentially serious medial condition, can omit informing the patient and delegate by contract to the referring agency the responsibility of notification." The high court held that the answer was no. The supreme court began with an examination of case law of different jurisdictions examining the same question. It found that "[m]ost jurisdictions adhere to the traditional malpractice model in which the absence of a classic physician-patient relationship results in the physician owing no duty to the examinee to discover and disclose abnormalities or conditions, let alone report them." 

However, the supreme court stated that New Jersey has long recognized a physician owes a duty of reasonable care to a patient in a third-party examination context. See Ranier v. Frieman, 682 A.2d 1220 (N.J. Super. Ct. App. Div. 1996). The court stated that under Ranier, "when a person is referred to a physician for a pre-employment physical, a physician-patient relationship is created at least to the extent of the examination, and a duty to perform a professionally reasonable and competent examination exists." The supreme court went on to state that in examining the situation for a duty it must weigh the "relationship of the parties, the nature of the risk, and the public interest in the proposed solution." Furthermore, the court found that a contract existing to insulate the examining physician from liability for breaching a duty to communicate problems found in a pre-employment examination, violates the public policy of New Jersey and the common law notions of duty. The high court further noted that New Jersey statute required an examining physician, "where the examination discloses 'abnormalities or conditions not known' to the examinee, to advise him or her to consult another physician for treatment." See N.J. STAT. ANN.  § 13:35-6.5(f)(3). The court stated that an ordinary person would likely rely on a physician's silence to mean that the physician detected no abnormalities, regardless of whether the examination is conducted at the request of a third party. The court noted that relevant ethical pronouncements state that the "physician has a responsibility to inform the patient about important health information abnormalities that he or she discovers during the course of the examination" and "the physician should suggest that the patient seek care from a qualified physician and, if requested, provide reasonable assistance in securing follow-up care." The court ultimately held that Reed had a right to expect that if a potentially life threatening abnormality was found he would be told if there was something wrong after his examination and "[n]o contract by the Doctor or his employer with a third party could relieve Dr. Bojarski of that obligation."

c) Emergency Room

(1) ER doctors were independent contractors

(2) Hospital posted signs: “THE PHYSICIANS PRACTICING IN THIS EMERGENCY ROOM ARE NOT EMPLOYEES OF TUOMEY REGIONAL MEDICAL CENTER. THEY ARE INDEPENDENT PHYSICIANS, AS ARE ALL PHYSICIANS PRACTICING IN THIS HOSPITAL.”

(3) Court held hospital could be liable despite terms of contract

(a) Simmons v. Tuomey Reg'l Med. Ctr., No. 25143, 2000 WL 726521 (S.C. June 5, 2000)

South Carolina Supreme Court Says Hospitals May Have Nondelegable Duty to Emergency Room Patients Despite Independent Contractor Status of Emergency Room Physicians

Tuomey Regional Medical Center ("Tuomey") contracted with Coastal Physician Services, Inc. ("Coastal"). Under the contract, Coastal would provide Tuomey "'independent-contractor physicians'" to staff Tuomey's emergency room. Tuomey maintained control over Coastal physicians' professional conduct, and Coastal physicians had to comply with Tuomey's medical staff bylaws and rules. Tuomey gave patients in its emergency room a consent form that stated: "'THE PHYSICIANS PRACTICING IN THIS EMERGENCY ROOM ARE NOT EMPLOYEES OF TUOMEY REGIONAL MEDICAL CENTER. THEY ARE INDEPENDENT PHYSICIANS, AS ARE ALL PHYSICIANS PRACTICING IN THIS HOSPITAL.'"

Plaintiffs brought unrelated medical negligence actions in state trial court against Tuomey based on alleged malpractice by physicians in Tuomey's emergency room. The trial court granted Tuomey's motions for summary judgment on the issues of actual and apparent agency and nondelegable duty. Plaintiffs appealed, and the appeals court reversed, addressing only the issue of nondelegable duty. The appeals court found that Tuomey had an absolute nondelegable duty to the patients in its emergency room despite the fact that independent-contractor physicians staffed the emergency room. Tuomey appealed. 

After consolidating Tuomey's appeals, the South Carolina Supreme Court modified but otherwise affirmed the appeals court's decision, finding that Tuomey had a nondelegable duty to its patients but declining to impose an absolute nondelegable duty. The supreme court rejected Tuomey's various arguments against imposing upon it a nondelegable duty. First, the supreme court rejected the assertion that South Carolina law did not support the appeals court's imposition of a nondelegable duty, which Tuomey characterized as a "'quantum unsubstantiated leap of logic.'" Instead, the supreme court observed that South Carolina courts had applied the doctrine of nondelegable duty, under which "[t]he party which owes the nondelegable duty is vicariously liable for negligent acts of the independent contractor," in several situations. See Bellamy v. Hardee, 129 S.E.2d 905 (S.C. 1963) (citing general rule that employers have a nondelegable duty to employees to provide a reasonably safe work place); Durkin v. Hansen, 437 S.E.2d 550 (S.C. Ct. App. 1993) (reversing summary judgment in favor of landlord whose tenant had fallen on a floor left wet by a contractor that landlord had hired to clean floors). The supreme court concluded that the principles set forth in such cases as Bellamy and Durkin, which "clearly illustrate that a person or entity entrusted with important duties in certain circumstances may not assign those duties to someone else and then expect to walk away unscathed when things go wrong," "certainly applies to situations in which people must entrust that most personal of things, their physical well-being, to physicians at an emergency room intimately connected with and closely controlled by a hospital." Second, the supreme court rejected the argument that the law of other jurisdictions did not support the appeals court's decision; the supreme court noted that a few states had applied the doctrine of nondelegable duty to care provided by emergency room physicians, while even more states had endorsed a doctrine of apparent authority or agency to find hospitals liable if a patient can prove that a physician was the hospital's apparent agent. Furthermore, the supreme court noted a trend in which "hospitals [would] not be allowed to escape liability by giving last-minute notice of independent-contractor practitioners through admission forms or emergency room signs." Third, the supreme court rejected Tuomey's assertion that public policy considerations did not support the appeals court's decision; Tuomey had argued (1) that nondelegable duty was unnecessary because physicians were required to carry liability insurance and thus judgments against them were collectible, (2) that hospitals could not practice medicine, so holding them liable would not improve care, and (3) that patients do not decide where to seek medical care based upon the type of relationship between physicians and a hospital. In response to these assertions, the supreme court (1) discounted the requirement for professional liability insurance, emphasizing that such insurance does not focus on the important aspect of tort law "to give parties with crucial duties a keen incentive to do everything possible to avoid violating [their] duties," (2) found that the "'practice of medicine'" involves a broad range of actions, including decisions by hospital and emergency room administrators, and (3) noted that patients seek medical treatment at specific facilities based in part on a facility's reputation and "aggressive promotion” of itself. 

The supreme court declined, however, to impose an absolute nondelegable duty on hospitals, as the appeals court had done. Instead, the supreme court adopted the reasoning of Restatement (Second) of Torts: Employers of Contractors § 429, which provides:

"One who employs an independent contractor to perform services for another which are accepted in the reasonable belief that the services are being rendered by the employer or by his servants, is subject to liability for physical harm caused by the negligence of the contractor in supplying such services, to the same extent as though the employer were supplying them himself or by his servants."

The supreme court noted that the Restatement does not apply to situations in which patients arrange to have their own physician meet them in an emergency room, but is limited to situations in which patients seek services at a hospital as an institution and receive treatment from a "physician who reasonably appears to be a hospital employee." The supreme court found that both parties had raised issues on the merits and concluded that summary judgment was therefore inappropriate. Thus, the supreme court affirmed the appeals court's decision as modified, reversed the grant of summary judgment to Tuomey on the grounds of both nondelegable duty and apparent agency, and remanded the case to the trial court for further proceedings.

d) Birenbaum

(1)  “A physician and a patient are free to contract for the physician's services on any terms they choose. . . . (noting that the "relation of physician and patient is contractual and wholly voluntary, created by agreement")

(2) “Under these general principles, the parties are free to contract as they see fit, as long as their agreement does not contravene public policy.

(3) “This principle of freedom of contract, however, conflicts with the legislative decision that some charges may be so excessive that the State has the responsibility to sanction physicians who engage in persistent or flagrant overcharging of patients. [In this case] a physician's license was revoked despite the fact that none of his patients had complained that his billing methods constituted persistent or flagrant overcharging.”

(a) Texas State Bd. of Medical Examiners v. Birenbaum, 891 S.W.2d 333 (Tex.App.-Austin 1995).

As a preliminary matter, we begin by noting that a physician and a patient are free to contract for the physician's services on any terms they choose. See Childs v. Weis, 440 S.W.2d 104, 106-07 (Tex. Civ. App. -- Dallas 1969, no writ) (noting that the "relation of physician and patient is contractual and wholly voluntary, created by agreement"). [FN4] The relationship between a physician and a patient concerns "the professional services and skill [the physician] offers and the patient purchases." Thomas v. St. Joseph Hosp., 618 S.W.2d 791, 796 (Tex. Civ. App. -- Houston [1st Dist.] 1981, writ ref'd n.r.e.). Under these general principles, the parties are free to contract as they see fit, as long as their agreement does not contravene public policy. See Scoville v. Spring Park Homeowners Ass'n, Inc., 784 S.W.2d 498, 502 (Tex.App.--Dallas 1990, writ denied). Therefore, we are certainly mindful of the potential impact of this cause on a patient's right to freely contract with a physician of his or her choice.

FN4. Some of the Board's own witnesses conceded during the hearing that a patient and a doctor can contract for services at any price, but problems arise when an insurance company is expected to pay the amount to which the parties have agreed.

This principle of freedom of contract, however, conflicts with the legislative decision that some charges may be so excessive that the State has the responsibility to sanction physicians who engage in persistent or flagrant overcharging of patients. Tex.Rev.Civ.Stat.Ann. art. 4495b, § 3.08(4)(G) (West Supp.1995). The tension between these two positions is explicitly joined in the instant cause, in which a physician's license was revoked despite the fact that none of his patients had complained that his billing methods constituted persistent or flagrant overcharging. With these principles in mind, we now turn to the merits of this appeal.

e) Texas Chiropractic Act

(1) Practice of chiropractic includes using “objective or subjective means to analyze, examine, or evaluate the biomechanical condition of the spine and musculoskeletal system of the human body.”

(a) Tex Occ. Code § 201.002

f) Texas Administrative Code

(1) A lack of proper diligence in the practice of chiropractic or the gross inefficient practice of chiropractic . . . includes but is not limited to the following: (1) failing to conform to the minimal acceptable standards of practice of chiropractic, regardless of whether or not actual injury to any person was sustained, including, but not limited to: (A) failing to assess and evaluate a patient's status; . . . 

(a) 22 TAC § 75.2

13. Abandonment: Snares and Pitfalls

a) The elements of abandonment

(1) Duty: Doctor-patient Relationship 

(a) Explicitly Accepting the Patient

(b) Exercising Independent Medical Judgment

(2) Dereliction of Duty

(a) Unilateral withdrawal by doctor

(b) Failing to advise patient to return (Harlow v. Chin, p. 209)

(3) Damages -- Injury

(a) Patient still needs care 

(b) No injury if patient immediately finds a new doctor

(4) Direct causation

(a) Patient fails to follow instructions

If the patient voluntarily chooses to stop seeing the doctor, the doctor is not liable for abandonment. An adult patient has the right to refuse to follow the doctor’s advice. As long as the patient understands the need for further treatment and the consequences of not receiving that treatment, the doctor is not liable for any injury that the patient suffers from failing to receive that treatment.

Usually, the problem is establishing what the patient was told, and whether the patient was mislead by the doctor. 

A jury will naturally sympathize with a severely injured patient and will find it hard to believe that the severely injured patient would not have followed the doctor’s instructions if the patient understood the consequences of the refusal. An example of this problem arose when a woman died of cervical cancer and her family sued the doctor for failure to diagnose. Truman v. Thomas, 27 Cal. 3d 285, 611 P.2d 902, 165 Cal. Rptr. 308 (1980). The doctor argued that the patient had refused a Pap smear, and this refusal prevented the doctor from making a proper diagnosis. The jury did not believe that the doctor had properly informed the patient of the value of the test.

Similarly, if a patient with cancer chooses chiropractic treatment and refuses traditional treatment such as surgery, chemotherapy, and radiation, the doctor must carefully document the patient’s choice and the information provided to the patient in making that choice. If the chiropractic treatment is unsuccessful and the patient dies, the patient’s family may sue the doctor for misleading the patient and failing to secure proper treatment for the patient.

In addition, if a patient who needs continued care stops coming to the doctor, the doctor should follow up in writing. The doctor should may also attempt to schedule appointments that are needed by the patient. Such letters should be relatively short and simple to establish that the patient, not the doctor has terminated the relationship. Those letters should clearly indicate that the patient still needs treatment and that the doctor is still willing to treat the patient. The doctor may wish to inquire as to why the patient terminated their treatment. 

This type of follow up is easy and inexpensive, and the documentation created may help you avoid liability for abandonment. A post-hysterectomy patient who developed a post-operative infection sued her doctor and claimed that he had prematurely discharged her form the hospital. The doctor successfully defended that case because he demonstrated that he made several attempts to make appointments with the patient to follow up, and the patient ultimately admitted that she did not want to be treated by that doctor anymore. Williams v. Bennett, 582 S.W.2d 577 (Tex. 1979).

Problems may arise if the patient has misunderstood the doctor’s directions concerning the need for further care or the seriousness of not receiving further care. When such misunderstandings occur, the patient is not voluntarily accepting the risk of injury, so the doctor may be liable for abandonment.

b) Situations when chiropractors are most likely to attract abandonment claims

(1) Discharging Patients for Non-cooperation

(2) Retirement

(a) Maintain insurance after retiring

(3) Vacations and other absences

(4) Moving

(5) Transferring Patient to Associate

(6) Inadequate instructions

(7)  Angry Patient discontinues care

c) Discontinuing Care: Procedure to Safely Terminate the Doctor-patient Relationship

(1) Face to face meeting

(2) Certified letter

(3) Continue treatment during transition

(4) Second letter

(5) Refer the patient, if possible

(6) Inform your staff

(7) Release records, if properly requested

F. Informed Consent

1. Definition

a) Signed form

b) Educational Process

c) Freedom of Choice

2. Reasons to obtain informed consent

a) Importance of doctor-patient rapport

b) Absolute liability

3. Elements of informed consent

a) Competence

(1) Minors

(2) Divorce situations

(3) Step parents

(4) Mental Incompetence

b) Disclosure of Information 

(1) The nature of the procedures to be used

(2) The material risks inherent in such treatment

(a) The reasonable physician standard

(b) The reasonable patient standard

(c) Safest to comply with both standards

(3) The probability of those risks occurring

(a) 1:6,000,000 - Canadian Medical Ass’n J, Oct 2, 2001, p. 905

(4) The availability and nature of other treatment options

(a) Inform patients of surgical options

(b) Broken Hip, Matthies v. Mastromonaco (p. 218)

(5) The material risks inherent in such options and the probability of such risks occurring

(a) Comparative risks - Chiro J of Australia, Sept 1999, p. 87

(6) The risks and dangers attendant to remaining untreated

c) Understanding the Information

(1) Vocabulary

(2) Language – use interpreter if needed

(3) Engage patient to confirm that they are paying attention and understanding the information

d) Voluntariness

(1) Coercion – Manipulation – Persuasion 

(2) Patient who will not decide

(3) Disclose if you are conducting research

e) Authorization

(1) Limitations on consent

(a) Changing technique

(b) Adjusting new area

(c) Using new modalities

(2) Implied consent

(a) Only for repeat visits

(b) Renew consent periodically

(3) Withdrawal of consent

4. Why patients do not follow doctor’s recommendations

a) Doctor’s explanation was inadequate or not understood

b) The patient’s choice is irrational and patient may need to have a guardian appointed

c) Patient understands but makes a different choice

5. Exceptions to informed consent

a) Emergency

b) Therapeutic Justification

c) Waiver

d) Paternalism

6. Special considerations for minors

a) Triangular relationship

b) Documentation

c) Delegation

Texas family code § 32.001. Consent by Non-Parent

The following persons may consent to medical, dental, psychological, and surgical treatment of a child when the person having the right to consent as otherwise provided by law cannot be contacted and that person has not given actual notice to the contrary:

(1) a grandparent of the child;

(2) an adult brother or sister of the child;

(3) an adult aunt or uncle of the child;

(4) an educational institution in which the child is enrolled that has received written authorization to consent from a person having the right to consent;

(5) an adult who has actual care, control, and possession of the child and has written authorization to consent from a person having the right to consent; . . .

d) Divorce

e) Conflict between doctor and parents

f) Conflict between parents

g) Conflict between parents and children

h) Mature Minor

AMA policy: Physicians who treat minors have an ethical duty to promote the autonomy of minor patients by involving them in the medical decision-making process to a degree commensurate with their abilities.

. . . In cases when the physician believes that without parental involvement and guidance, the minor will face a serious health threat, and there is reason to believe that the parents will be helpful and understanding, disclosing the problem to the parents is ethically justified. When the physician does breach confidentiality to the parents, he or she must discuss the reasons for the breach with the minor prior to the disclosure.

For minors who are mature enough to be unaccompanied by their parents for their examination, confidentiality of information disclosed during an exam, interview, or in counseling should be maintained. Such information may be disclosed to parents when the patient consents to disclosure. Confidentiality may be justifiably breached in situations for which confidentiality for adults may be breached, according to Opinion 5.05. In addition, confidentiality for immature minors may be ethically breached when necessary to enable the parent to make an informed decision about treatment for the minor or when such a breach is necessary to avert serious harm to the minor.

7. Myths about informed consent

a) A signed consent form is informed consent

b) Informed consent is a medical Miranda warning

c) Informed consent requires that physicians operate a medical cafeteria

d) Patients must be told everything about treatment

e) Patients need full disclosure about treatment only if they consent

f) Patients cannot give informed consent because they cannot understand complex medical information

g) Patients must be given information whether they want it or not

h) Information may be withheld if it will cause the patient to refuse treatment

8. Illustrative cases

a) Sagala v. Tavares, p. 227 -- Foot surgery

b) Marino v. Ballestas, p. 228 -- Fracture

c) Smith v. Reisig p. 228 -- Hysterectomy

d) Marshall v. University of Chicago Hospital p. 228 -- Tubal Ligation

e) Brandon v. Karp pp. 228-29 -- Sinus wash

G. Defenses

1. Affirmative defenses

a) Failure to comply with tort reform laws

(1) Notice of claim

(2) Certificate of merit / medical review panels

b) Lack of jurisdiction

c) Improper service of process

d) Statute of limitations

e) Res Judicata / Collateral Estoppel

f) Contributory negligence

g) Assumption of Risk

(1) Boyle v. Revici

(2) Schneider v. Revici (p. 245)

h) Good Samaritan statutes

(a) A person who in good faith administers emergency care at the scene of an emergency but not in a hospital or other health care facility or means of medical transport is not liable in civil damages for an act performed during the emergency unless the act is willfully or wantonly negligent.

(b) This section does not apply to care administered:


(1) for or in expectation of remuneration;  or


(2) by a person who was at the scene of the emergency because he or a person he represents as an agent was soliciting business or seeking to perform a service for remuneration. . . . 


(3) by an admitting or attending physician of the patient or a treating physician associated by the admitting or attending physician of the patient in question.

Texas Civil Practice and Remedies Code, § 74.001.

(1) MD assisted in emergency delivery of baby

(2) MD alleged affirmative defense of Good Samaritan statute because he did not charge and did not expect to be paid.

(3) Court held that the Good Samaritan statute did not apply because the MD has the burden to establish that he would not be entitled to remuneration.” 

(a) Ramirez v. McIntyre (Tex. App. - Austin, Oct. 25, 2001)

2. Substantive Defenses

a) No doctor/patient relationship

(1) Insurance exam

Ervin v. American Guardian Life Assurance

Doctor hired to do life ins exam. EKG disclosed previous myocardial infarction. Patient died lass than a month later. 

Court held that doctor had no legal duty to make diagnosis for pt. Doctor was hired by a third party

In other cases, doctor had duty when he voluntarily offered advice to patient. That affirmative act creates duty to exercise due care in rendering that advice.

(2) Employment exam

Sexton v. Petz - MD hired to determine if worker was physically capable of returning to work. Patient was later injured on the job and sued MD for negligence. Court held that MD had not duty to patient - MD was hired by employer and did not provide any medical advice to patient.

b) Causation

c) Mitigation of damages

(1) Failure to lose weight

d) Respondeat Superior

e) Equipment Failure - may be able to bring a claim against manufacturer

H. Damage Containment

1. Recognizing exposure events

a) Patient accuses you (or your partner or staff) of causing an injury

b) Patient is in hospital

c) Patient is a “no show” and is hostile when your staff calls

d) Patient tells your staff not to call back

e) Records request from attorney

f) When you feel there is a potential claim

g) When there is an insurance coverage dispute

2. Initial Defensive Actions

a) Don’t panic

b) Offer assistance after the event?

(1) Who is the patient?

(2) Did you blunder?

(3) Will you avoid admission of liability?

c) Benefits of backing off

d) Benefits of assertive follow-up

3. What do you say and not say

a) What do you say:

(1) Express concern

(2) Don’t admit liability

(3) Let the patient talk

b) Expressions to avoid

(1) Thank goodness I have insurance

(2) I’m sorry or I shouldn’t have . . . 

(3) Sue me if you aren’t happy

(4) I’m not worried, I can beat it

(5) You won’t get anything, I don’t have insurance.

(6) Let me help with your bills

4. Subsequent responses

a) Notify your insurance

b) Your staff

c) The media

d) Other patients

e) Records

(1) The crucial date: Kaplan v. Central Medical Group of Brooklyn, (p. 260)

(2) Irrebuttable presumption of negligence: Valcin v. Public Health Trust (p. 261)

f) Patient’s Attorney

g) Patient confidentiality

h) Your Attorney

5. Damage containment: ethics

a) Insurance

b) New Business Arrangements

c) Billing regulations

d) Sexual Misconduct

(1) Do not ignore complaints

(2) Treat complainant with respect, civility and a healthy distance

(3) Don’t hide

(4) Develop a zero tolerance policy

(5) Be alert to early warnings 

(a) Enamored patients

I. Asset Protection

1. Cost of asset protection schemes v. cost of malpractice insurance

2. Transferring assets after being sued

3. Professional corporation

a) No protection of corporate assets

b) No protection of personal assets if doctor personally participated in the negligent act

c) Piercing the corporate veil

(1) Reeb v. Kern (pp. 269-71)

d) Damages cap may not protect corporations

(1) Virginia law has been amended

e) Garcia v. Coffman - PI mill (pp. 272-73)

J. Insurance

1. Should you have insurance?

2. General rights, duties and obligations

a) Insurance Company must:

(1) Defend any claims

(2) Provide the services of an attorney

(3) Pay any money the doctor becomes obligated to pay

b) Doctor must:

(1) Refrain from certain prohibited acts

(2) Promptly report any claims

(3) Cooperate with the insurance company in defending claims

(4) Pay the premium

3. What insurance will pay and will not pay

a) What insurance will pay

(1) Defense costs, including nuisance suits

(2) Lost earnings

(3) Judgment or Settlement

b) What insurance will not pay

(1) Excess over Policy Limits

(a) Stowers doctrine

(2) Chiropractic Assistants

(3) Assistant or Associate Chiropractors

(4) Defined Services

(5) Excluded Services

(6) Alcohol and drugs

(7) Licensed

(8) Sexual misconduct

4. Insurance will change your practice

a) Scope of practice

b) Collections

5. Types of coverage and gaps in coverage

a) Types of Coverage

(1) Occurrence coverage

(2) Claims-made coverage

b) Special insurance concerns

(1) Gaps and other unpleasantness

(2) Tail coverage

(3) Post-retirement claims

(4) Prior-acts coverage

(5) Maintain General Liability Coverage

c) Dr. Jones has been covered by an occurrence policy since she graduated from chiropractic college in 1983. On January 1, 1991, she switches to a claims made policy, with a retroactive date of January 1, 1990. She is sued on March 1, 1991 for an incident that occurred on October 16, 1989.

(1) Which policy covers that claim

(2) Which company pays the defense costs

(3) What should Dr. Jones have done when she switched companies.

d) Dr. Jones has been covered by a claims made policy since her graduation from chiropractic college in 1983. On January 1, 1991, she switched to an occurrence policy. A claim is made on March 1, 1991 for an event that occurred on October 16, 1989.

(1) Which policy covers that claim

(2) Which policy pays the defense costs

(3) What should Dr. Jones have done when she switched companies.

K. The Insurer, Insured and Insurance Hired Attorney

1. Duties of the Insured

a) Complete application accurately

b) Premiums

c) Reporting claims

(1) “Upon the insured becoming aware of any alleged injury to which this policy applies, written notice ... shall be given to the company as soon as practicable.”  NCMIC Policy

d) Assisting in Defense

2. Protections for Insurance Carrier

a) Prompt reporting required

b) Contribution and indemnity

c) Insured required to cooperate and assist in defense

d) Insured barred from admitting liability or entering settlement agreement

3. Protections for Insured

a) Duty of good faith

b) Hire your own Attorney

c) Insist on a competent Attorney

4. Potential conflicts

a) Settlement

b) Litigation strategy

c) Excess liability

5. Disability insurance

a) Overhead expense coverage v. personal disability

6. Workers Comp

7. Disciplinary defense coverage

L. Clinical Office Procedures

1. Rendering professional services outside the office

2. Comprehensive history

a) Obtain and review previous x-rays

b) Supplement history frequently

c) Take a social history

d) Get a job description

e) Activities of Daily Living

3. Symptom log

4. Signed fee slips

5. Thorough exam

6. X-ray analysis

a) Failure to take x-rays

b) Failure to carefully read x-rays

c) Failure to take good quality x-rays

d) Consider sending x-rays to a DACBR

e) Use x-ray warning labels (pp. 319-320)

7. Stroke screening tests

8. Thermography and other technological advances

9. Consider additional diagnostic tests

a) Checklist, p. 311

10. Warn patients of driving and ADL hazards

11. Good documentation

a) Beckman v. Mayo Foundation, p. 312

12. Contraindications

13. Prepare patient for cavitation

14. Maintain x-ray equipment

15. Adopt table safety procedures

16. Avoid experimental, unorthodox treatments

a) Schneider v. Revici, p. 314

17. React if patient is not improving

18. Maintain emergency readiness

19. Recognize and suppress biases

20. Regulate the size of the practice

21. Adopt policies to avoid claims of Sexual Misconduct

a) Have a parent present during examinations of minors

b) Have a staff member present in the examining room

c) Don’t date patients

d) Avoid provocative behavior and banter

e) Avoid physical intimacy with staff

f) Provide chiropractic care to staff with the same dignity, formality and professionalism as other patients

M. Running an Office

1. Accepting new Patients

a) Controlling the creation of the doctor / patient relationship

(1) Delay

(2) Limit the doctor’s role when appropriate

(a) Pre-employment exams

(b) Sports exams

b) “Problem” patients

(1) The comparison shopper

(2) The previous doctor basher

(3) The flatterer

(4) The scholar

(5) The hostile significant other

(6) The sexually attractive

(7) The trendy health fanatic

(8) The responsibility shifter

(9) Exceptions for “Special” patients

(a) DC adjusted college friend’s wife

(b) No records made

(c) $200,000 verdict

(d) Graboske v. Reemer (p. 324)

c) Regulate patient volume and composition

d) Discharge Problem Patients

(1) Discharge quarrelsome patients

(2) Patients who fail to follow advice

(3) Provide appropriate notice of withdrawal

(4) Patients who refuse diagnostics

e) Follow office policies

2. General Safeguards

a) Train staff not to give professional advice

b) Avoid telephone advice

c) Avoid fetal x-ray exposure

d) Issue seatbelt waivers sparingly

e) Maintain professionalism when treating employees

f) Comply with abuse reporting requirements

g) Avoid alcohol and substance abuse

h) Do not tolerate staff with alcohol or substance abuse problems

i) Avoid giving professional advice during social encounters

3. Confidentiality

a) Observe the rules, p. 338

b) Trouble areas

(1) Telephone errors

(2) The reception area has ears

(3) Employee Hooky

(4) Discussing collection or insurance matters

(5) Photographs, video- and audio-tapes

c) Technology Issues

(1) Fax cover sheet

(2) Computerized records

(3) E-commerce patients

(4) E-mail

(5) Answering machines and services

d) Documentation

(1) Avoid General Release Form

(2) Produce records when properly requested

(a) Doctor claimed that no narrative report or billing statement could be produced because they had never been prepared.

(b) Court sanctioned doctor for $3,000+

(3) Revoked release authorizations

(4) Expired release authorizations

(5) Adopt protocol for release of records

(6) Don’t charge exorbitantly for copies

(7) What should be copied

(a) Unused forms

(b) Post-it notes

(c) Mis-filed documents

4. Financial Issues

a) Discuss fees with all patients

b) Avoid “code gaming” and “unbundling”

(1) Respondeat superior

c) Case Fees / Pre-paid care

(1) Insurance companies

(2) Disappointed patients / implied warranty

(3) Disciplinary issues: refunds and trust accounts

d) Document cases of financial hardship

e) Don’t base clinical decisions on patient’s ability to pay

(1) Stabilization care

f) Patient Correspondence

(1) Patient makes a second claim after receiving a recall letter after malpractice settlement

(2) State Farm v. Nikitow (p. 355)

5. Equipment safety procedures

a) Proper installation and maintenance

b) Hand and Finger Injuries

c) Electrical failures

d) Cleaning and Maintenance Personnel

6. Sexual discrimination – Hostile Work Environment

a) Hanlon v. Chambers (pp. 357-58)

7. Nepotism/Spouse in the office

8. Avoid Advertising Antics

a) Chiropractic Specialist

b) Specializing in chronic and difficult cases

c) We offer help even if you have been told you will just have to live with it.

d) Stop suffering

e) Immediate Relief

f) Free x-ray services

g) Non-force technique

h) Treatment without pain

i) Treatment given on first visit

j) Testimonials

9. Avoid Greed and Conspicuous Consumption

10. Extending credit to patients

a) Truth in lending law

(1) Lenders Subject to the Law

(2) Types of Credit Covered

(3) Information Lenders must Furnish

(4) Credit Advertisements

(5) Cancellation Provisions

b) Other credit regulations

(1) The Fair Credit Billing Act

(2) Written notice of errors within 60 days

(3) The Fair Credit Reporting Act

(a) Equifax, 800-685-1111, www.equifax.com
(b) Experian, 888-EXPERIAN (888-397-3742), www.experian.com
(c) Trans Union, 800-916-8800, www.transunion.com
(4) The Equal Credit Opportunity Act

(5) The Fair Debt Collection Practices Act

(6) Penalties and remedies

(a) Penalties for Sellers or Lenders

(i) Civil

(ii) Criminal

(b) Remedies of Sellers or Lenders

(i) Repossession

(ii) Deficiency Judgment

c) Secured credit sales

(1) Types of Collateral

(2) The Security Agreement

(3) The Financing Statement

(4) Protecting the Secured Party

(a) Financing Statement

(b) Perfected Security Interest

(c) Chattel Mortgage

(5) Default of the Buyer

(6) The Termination Statement

d) Bankruptcy

(1) Title 11 USC

(a) Chapter 7 - Liquidation

(b) Chapter 13 - Wage Earner

(c) Chapter 11 - Business Reorganization

(2) Procedures for Debtor

(a) Tests of Solvency

(b) Strategy, Analysis and Planning

(c) Exempt Property

(d) Implement Plan

(3) Procedures for Creditor

(a) Notice

(b) Automatic Stay

(c) Proof of Claim

N. Forms, Records, and Paperwork

1. Protective documentation

a) Patient sign-in sheets

b) Who owns the records

c) Release copies when properly requested

d) Possession of records after sale of practice

e) Patient progress notes

f) Soap notes

g) Symptom list

(1) Barenbrugge v. Rich (p. 371)

2. Use of forms

a) Master and customize your forms

b) Consider forms from perspectives of 

(1) Patient; 

(2) Insurance Adjuster; 

(3) Insurance Fraud Investigator; 

(4) Opposing Attorney; and 

(5) Judge or Jury

3. Examples of bad forms 

a) By whom referred?

b) Excessive Accident information

c) Treatment frequency schedules

d) O.E.I.

e) Dictated but not read

f) Sexual History

g) Consider patient illiteracy and ignorance

4. Rules of recordkeeping

a) Do not erase

b) Do not use correction fluid

c) Do not use adhesive labels to cover up anything

d) Maintain records in ink

e) Do not skip lines or leave spaces

f) Do not “squeeze in” notes

g) Do not indent

h) Line through blank spaces

i) Make additions and changes appropriately

j) Properly identify the record

k) Fill in all blanks

l) Do not say anything disparaging about the patient

m) Avoid judgmental words

n) Identify the recordkeeper

o) Do not enter data prematurely

p) Maintain legibility

q) Be consistent

r) Avoid or explain contradictions

s) Document unusual events

t) Avoid ambiguous words

u) Record all patient contact

v) Do not criticize other providers

w) Exclude frivolous remarks

x) Use the same pen for each entry on the same day

y) Do not alter records

z) Initial reports (X-ray, lab, consultant’s) before filing

aa) Do not use computer generated notes unless personalized

ab) Maintain a legend for any codes used

ac) Be certain the “Release of Records Authorization” form in the chart is current and valid

ad) Keep financial and clinical information separated

ae) Customize the forms you use

af) Keep records forever

ag) Review and archive files

ah) Document patient non-compliance

ai) Proof-read correspondence and reports

aj) Identify segments adjusted

ak) Identify technique employed

al) Identify table and room used

5. Medicaid regulations

The facility must maintain clinical records on all patients in accordance with accepted professional standards and practice. The clinical records must be completely, promptly, and accurately documented, readily accessible, and systematically organized to facilitate retrieval and compilation of information.

(a) Standard: Content. Each clinical record must contain sufficient information to identify the patient clearly and to justify the diagnosis and treatment. Entries in the clinical record must be made as frequently as is necessary to insure effective treatment and must be signed by personnel providing services. All entries made by assistant level personnel must be countersigned by the corresponding professional. 

Documentation on each patient must be consolidated into one clinical record that must contain--

    (1) The initial assessment and subsequent reassessments of the patient's needs;

    (2) Current plan of treatment;

    (3) Identification data and consent or authorization forms;

    (4) Pertinent medical history, past and present;

    (5) A report of pertinent physical examinations if any;

    (6) Progress notes or other documentation that reflect patient reaction to treatment, tests, or injury, or the need to change the established plan of treatment; and

    (7) Upon discharge, a discharge summary including patient status relative to goal achievement, prognosis, and future treatment considerations.

(b) Standard: Protection of clinical record information. The facility must safeguard clinical record information against loss, destruction, or unauthorized use. The facility must have procedures that govern the use and removal of records and the conditions for release of information. The facility must obtain the patient's written consent before releasing information not required to be released by law.

(c) Standard: Retention and preservation. The facility must retain clinical record information for 5 years after patient discharge and must make provision for the maintenance of such records in the event that it is no longer able to treat patients. 

42 C.F.R Sec. 485.60  Condition of Participation: Clinical records.

6. Computerized records

a) Technical Practices and Procedures

(1) Individual Authentication of Users

(2) Access Controls

(3) Audit Trails

(4) Physical Security and Disaster Recovery

(5) Protection of Remote Access Points

(6) Protection of External Electronic Communications

(7) Software Discipline

(8) System Assessment

b) Organizational Practices

(1) Security and Confidentiality Policies

(2) Security and Confidentiality Committees

(3) Information Security Officers

(4) Education and Training Programs

(5) Sanctions

(6) Improved Authorization Forms

(7) Patient Access to Audit Logs

O. Referrals and Consultations

1. Why don’t M.D.’s refer to D.C.’s

2. When to make referrals

a) Scope of Practice

b) Diagnostic Testing

(1) Rosenberg v. Cahill

c) Non-responsive Patient

(1) Ison v. McFall - Undiagnosed Tumor

(2) Salazar v. Ehmann - Undiagnosed fracture

d) Use of Specialists

(1) Mostrom v. Pettibon

(a) Duty to recognize, refrain and refer

(2) Kerkman v. Hintz

(a) Duty to recognize and refrain

e) Failure to identify and refer cardiac symptoms

(1) $1 million settlement

(2) Estate of Zisman v. Goodman (pp. 388-89)

f) Treatment of strep infection with herbs and oils (p. 389)

(1) $475,000 settlement 

g) Protection Strategies

(1) Exercise particular diagnostic care with children

(2) Monitor referral recommendations made to parents

(3) Develop a list of “red flags”

(4) Be comfortable with concurrent care

(5) Be willing to discontinue care

h) Liability for treatment delay

(1) Patient had Cauda Equina syndrome

(2) DC treated patient 5 times in 8 days

(3) $500,000 judgment

(4) Kwasny v. Feinberg (p. 390)

3. How to make referrals

a) Informed Consent

b) Negligent Referrals

c) Offer choices

d) Facilitate Process


(1) Engage

(2) Anticipate

(3) Document

(4) Reassess

e) Follow up with patient

4. Self-Referrals – Stark Law

The Social Security Act prohibits physicians who have a “financial relationship”
 with an entity from “referring”
 their patients to the entity for “designated health services” which are covered by either the Medicare or Medicaid programs. The designated health services include the following:

1.
Clinical laboratory services;

Physical therapy;

Occupational therapy;

Radiology services, including magnetic resonance imaging, computerized axial tomograph scans, and ultrasound services;

Radiation therapy;

Durable medical equipment services and supplies;

Parenteral and enteral nutrients, equipment, and supplies;

Prosthetics, orthotics, and prosthetic devices and supplies;

Home health services;

Outpatient prescription drugs;

Inpatient and outpatient hospital services 

Social Security Act § 1877 (42 U.S.C. § 1395nn).

Violators of the self-referral prohibition may be subject to a civil money penalty of up to $15,000 for each bill or claim for a service a person knows or should know is for a service for which payment may not be made, and a civil money penalty of up to $100,000 for each arrangement or scheme which the physician or entity knows or should know has a principal purpose of assuring referrals which, if directly made, would be in violation of the proscription. The statute does not define the term “circumvention scheme,” but does mention “cross‑referral arrangements” as one example of a prohibited scheme. 

The statute also includes certain specific reporting requirements. Failure to report certain information regarding ownership interests required to be furnished under Section 1877(f) are also subject to a civil money penalty of up to $10,000 per day.

The prohibition against self-referral has numerous exceptions and “safe harbors.” Those exceptions are beyond the scope of this class.

�	Knowingly is an essential element under both of those sections and a person is not liable unless they knowingly submit a false claim. In the statute, “knowingly” is defined broadly to include when a person has actual knowledge of the information, when a person acts in deliberate ignorance of the truth or falsity of the information, and when a person acts in reckless disregard of the truth or falsity of the information. 31 U.S.C.  3729(b). “No proof of specific intent to defraud is required.” Id. 





Despite the broad definition of knowingly in the statute, Courts have held that innocent mistakes or negligence are not false claims. Hindo v University of Health Sciences/The Chicago Medical School, 65 F.3d 608 (7th Cir. 1995) cert. den. (1996); Godley v United States, 26 Cl. Ct 1075 (1992), vacated on other grounds, remanded 5 F.3d 1473 (Fed. Cir. 1993); see also, Wang v. FMC Corp., 975 F.2d 1412 (9th Cir. 1992); U.S. ex rel. Rueter v. Sparks, 939 F. Supp. 636 (C.D. Ill. 1996); Ali v. U.S., 904 F. Supp. 915 (E.D. Wis. 1995).


�	A financial relationship is defined to include either “an ownership or investment interest in the entity” or “a compensation arrangement . . . between the physician (or immediate family member) and the entity.” 


�	The term “referral” is defined as a request by a physician for an item or service for a patient including the request by a physician for a consultation with another physician and any test or procedure ordered by, or to be performed by that other physician (or someone under his or her supervision). 
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